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DU  R I N  G  the  progrefs  and  advancement 
of  Commerce  in  Gr**/  Britain  Partner* 
ihip  engagements  have  been  found  highly 
tifeful  to  the  cultivation  and  cxtenfion  of  par- 
ticular concerns,  and  rety  conducive  to  thd 
mutual  benefit  of  perfons,  whofe  fepartbs  ca- 
pitals, or  individual  labor  and  induftrjft 
would  have  been  too  limited  for  many  ob* 
jefts  eafily  attainable  by  their  united  opera* 
tion.  tt  feems  therefore  natural  and  proper 
to  apply  fome  attention!  in  thefe  introducto- 
ry remarks,  to  the  fubjeA  of  Commerce  in 
general,  with  a  view  to  trace  out  the  fources 
from  whence  the  advantages  of  trading  in  a 
joint  ftock  proceed  $  before  entering  upohr 
the  confideration  of  the  law  by  which  Part- 
nerlhip  is  regulated  and  governed. 

It  »  difficult  to  fix  the  prcclfe  tinfle  when 
commercial  dealings  by  the  intervention  of 
money  firft  began  in  the  world  i  or  to  trace 
with  much  accuracy  the  feveral  ftages  of 
commercial  credit  to  its  preferit  height  in  this 
country. 

A  4  Th$ 
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The  exchange  of  goods  preceded  the  com- 
mencement of  merchandize  by  the  ufe  of  any 
common  meafure  of  value.  The  firft  move-  * 
able  property  ufed  for  fech' common  mea- 
fure, to  cftimate  and  afcertain  the  price  of 
other  things,  feems  to  have  confided  in  cat- 
tle ;  hence  the  wealth  of  perfons  was  defcrib- 
M  by  the  fige  of  their  herds  and  ftocks.  Thus 
alfo  in  Homer  (a)  the,  armour  of  Glaucus  and. 
Bimcde  are  valued,  one  at  an  hundred  oxen, 
andthe  other  at  nine.  Whether  we  underftand 
hia  meaning  literally,  or  only  as  a:  mode  of 
defalking  the  value  by  a  com  pari fon  of  price, 
the  altufion  comes  to  the  fame. point; 'and 
with  the  like  aUufioa  money ,  and  indeed  eve- 
ry fpeci^s  of  eftate  and  property  was  among 
the  Remans  named  Pecums>  from  Fetus.  . 

The  ufe  of  metals,  as  the  moft  conve- 
nient ftandard  of  common  value,  or  price 
to  be  paid  upon  the  transfer  of  pro- 
perty, is  of  very  ancient  date.  We  trace  it 
back  in  facred  hiftory  to  the  days  of  the  pa- 
triarch Abraham :  In  profane  hiftory  we  find. 
it  under  Midas,  and  alfb  under  Janus  who 
was  the  rpoft  ancient  (b)  of  the  gods  in  It#lj. 

And  according  to  Heathen  Mythology 
Mercury  was  the  God  of  Merchandize. 

(,)//.  b.  6.  1.  236.  ixeirotfo7  imafa'w. 
(bj  Jmv.  6.  393. 

Thus 
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Thtrs  Julia)  G*fair  infforfnS  tfe  that'  the  an- 
ent  G<«r/i  attributed- the  invention;  of  com- 
merce to  him.;  He  Hi  fatd  let  have  Sis  name 
a  tnrrcifa*  %  t¥/F  eM^mtrcatorum  Dtus,  fratfi* 
que  Lkcto  (c). /■' 

In  this-  cotintfy  merchandize  and  com- 
meitc  have  been  largely  and  liberally  protect- 
ed ;  And  although,  the  ancient  municipal  laws 
of  the  r*alm  feem  to  have  been  formed 
without  ?ny  view  to  the  prefent  exifting  ftate 
of  our  extended  commerce  j  yet  many  pofi*. 
tive  inftitutiorts  have  been  introduced,  and  at 
^different  periods  ingrafted  into  our  laws  for 
the  benefit  of  trade  both  foreign  and  domef- 
tic.  Thefe  inftitutions  have  been  gradually 
combined  with  thofe  of  other  countries  and 
matured  into  a  fyftem,  called  the  Law  Mer- 
chant, which  is  a  code  of  ufages  and  cuf- 
tortis  founded  on  the  ba'fis  of  mutual  jufticc, 
and  urilverfafty  adhered  to  by  the  Britijh  mer- 
chant- 

Thfe  law  merchant  is  noticed  and  recog- 
nized bdth  in  our  bwn  common  and  ftatute 
law  (<*) ;  aftd  in  many  inftances  has  its  own 
peculiar .  effeft  in  queftions  between  Mer- 
chants, much  of  its  advantage  refulting  from 
the  liniverfality   of    its    adoption.     Indeed, 

(c)  Ainfworth,  in  verb.  ft*ercur:us.  (*)  t 3  EJ,  4.  c.  9* 

chiefly 
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chiefly  the  Britife  merchitiitj  but  with  him, 
and  for  his  benefit,  *&*  merchants,  belongs 
ing  to  countries  in  (rkndtkip  with  our  own, 
may  be  confidered  as thcfMUtietrfar  favourites  , 

of  the  BritiJbLw,  from  times  of  high  antiqui- 
ty down  to  the  prefent  (c).  And  it  is  now  uni- 
verfally  agreed  that  commerce,  advanced  as 
why  to  a  degree  of  height  not  aimed  at  by 
any  of  the  traders  of  antiquity,  is  a  fubjeft 
worthy  to  employ  the  attention  of  philofo- 
phers,  ftatefmen-,  and  lawyers,  as  well  as  ^  the 
induftry  and  enterprize  of  merchants* 

It  is  true,  that  prior  to  the  reign  of  Etnryi 
.VI U.  the  commerce,  of  England  was  at  a 
low  ebb.  In  his  time  it  greatly  increafed  ;  but 
our  anceftprs  remained  comparatively  igqo- 
rapt  of  commercial  affairs^  till  they  began  to 
aflume  ;*  degree  of  form  and  regularity, 
ajbout  the  middle  of  the  reign  of  Queen 
j&tzbtib  (*'),  whofe  prote&ion  and  encourage  - 
meat  animated  her  fubjefts,  to  the  forma- 
lion  of  different  trading  companies,  and  the 
eftablifhmeot  of  divers  manufactories  in  her 
/capital..  At  this  period  the. genius  of  trade  be* 
gan  to  fpread,  and  the  true  ufe  of  Parthian 
ship  was  dicovered  $   fince  which  time,  our 

'"{**)  La*'S    of  K.  Alfred,  fy/wn;  C.    1.   fed  "3.     %ntr\ 
%.  Eitof:  t.  z.  Mug.  Char.  c.  ji^Dtfl.  37.  Itftffy,  p$l 
(f;  Sciled  the  Commercial  Reign,  j'tucss  Law  of  BaiU 
tftehis  p.  103. 

z  commerce, 
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rttrniaaerce,  wbilift  wjntimiidJy  cnrichiftg  this 
country,,  imb  ,ecmt»buted  to  make  us  free, 
and  th«  fiw^faftfr,  =  which feis  the  boaft  ind 
gloc  j*vpf  *  &Kgli/hHf*i  hath  in  iii  i  earn  greatly 
WtcmJcd  ouhcommerce.     -  oi 

,  It  would  be  going  far  beyond  the  limits  here 
propofed,  to  enter  upon  the  difcuffion  of  any 
branch  of  the  complicated  and  important 
queftionj  how  far  Chartered  Companies  are 
ufefiil  or  injurious  to  commerce.  It  is  fuffi- 
cient,  that  private  voluntary  partnerfhips  in 
trade,  are  generally  thought  beneficial  to  com- 
merce, by  the  merchants  of  England.  Great 
benefits  arife  to  the  traffic  of  this  country  from 
its  commodious  ficuation  for  trade  and  com- 
merce with  all  mankind,  and  from  6ther  Ideal 
fuperior i tiefe ;  but  the  bed  advantages  could 
not  always  be  made  of  thefc  w\thoutFelUtv/hip> 
and.  Parttoerjbif  Gmcermy  which  increafe  the 
merchant's  credit,  give  energy  to  every  un- 
dertaking, and  afford  additional  eooftfei  * 
whereby  the  Brtiijb  merchants  have  rendered 
their  frofeffie^  not  only  in  ahigh  degree  bene* 
ftcial  to  the  State,  but  moll  honorable  and 
profitable  to  themfdves:.    .  ■     ., 

Under  fuch  circumftances  it  appears  fome- 
tthat  fmgular  that  this  branch  of  mercantile 
and  legal  fcience  Ihould  never  have  been 

treated 
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treated  by  any  Englijh  writer  in  a  fyftematic 
form,  and  that  even  the  rules  of  authority 
and  pra&ice  (hould  remain  Scattered  in  the 
works  of  general  writers;  and  reporters, 
without  any  attempt  having  been  made  to 
colledt  them  prior  to  this  Effay,  at  the  con* 
ciufion  of  the  eighteenth  century. 

It  is  indeed  the  obfervation  of  a  popular 
writer(g),  that  "  Nothing  upon  the  fubjeft  of 
"  Partnership  requires  explanation,  but  in 
"  what  manner  the  profits  are  to  be  divided, 
€f  where  one  partner  contributes  money,  and 
u  the  other  labor;  which  is  a  common 
"  cafe." 

Neverthelefs  in  many  recent  inftances' 
queftions  of  no  inconfiderable  importance 
have  been  decided  both  in  the  Courts  of  Law 
and  Equity  relating  to  various  other  topics 
arifing  out  of  partnerfhips  in  trade,  befides 
thofe  which  arc  confined  to  the  adjufting  of 
cpntcfted  rights  and  claims  between  partners 
themfelves.  And  fhould  the  Author's  hum- 
ble endeavour  to  arrange  them  in  their  natu- 
ral order  prove  ufeful  #n  the  fmalleft  degrfee* 
his  labors  will  be  abundantly  rewarded. 

(l) 'P*h's  Moral  and  Political  Phi lofophy,  i  ?oI;p.  ij<6« 
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CHAPTER    L 

©artnerfljfp— ^hat. 

PARTNERSHIP  is  a  voluntary  con- 
tract, between  two  or  more  perfons 
for  joining  together  their  money,  goods,  or 
labor,  upon  an  agreement  that  the  gain  or 
lofs  (hall  be  divided  proportionally.  And 
in  fuch  partnerfhip-propetty  each  member 
hath  one  and  the  fame  fpecies  of  inte- 
reftj  their  title  being  undivided,  whether 
each  individual  partner  contributes  exaftly 
in  the  fame  proportion  or  not;  but  their  fe- 
B  veral 
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vcral  degrees  of  intereft  muft  be  regulated 
according  to  the  agreed  proportions,  and  the 
other  conditions  of  partnerfliip.  The  partners 
are  themfelves  joint-tenants  in  all  the  flock  and 
partnerfliip  effe&s  ;  and  they  are  fo  not  oply  of 
the  particular  flock  in"*  being, at  the  time  of 
entering  into  the  partnerfliip,  but  they  con- 
tinue joint-tenants  throughout,  whatever 
changes  may  take  place  in  the  courfe  of 
trade  ;  for  if  it  were  otherwife,  it  would  be 
imfpoflible  to  carry  on  partnerfliip  trade. 
Thus  it  was  held  in  the  cafe  of  Skipp  r. 
Harwood*;  where  a  partnerfliip  was  entered 
into  in  a  brewery  between  Skipp  and  Ralph 
and  James  Hartvood,  and  particular  terms 
were  then  agreed  on  between  them,  that 
Skipp  fhoukLhave  a  certain  proportion  of  the 
out-ftanding  debts,  arid  a  lien  and  fecurity 
on  the  partnerfhip-ftock  to  make  that  fhare 
of  thofe  debts  good  to  him  according  to  the 
value  fet  on  them,  with  a  penalty  in  cafe  of 
a  breach.  And  we  find  the  very  fame  doc- 
trine held  by  Lord  Mansfield  in  the  cafe  of 
Fox  v.  Hanburyb>  only  carried  to  a  higher 
pitch  j   for  it  is  in  this  cafe  determined  that 

-•  I  Vez.  242.  reported  under  the  title  of  Weft  v\ 
Skipp >  but  cited  by  Lord  Mansfield  in  Fox  v.  Hanbury 
^s  &bove. 

-  k  Cowper44$.  /."....;. 
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the  afllgnees  under  a  commiflion  of  bank- 
rupt againft  one  partner,  can  only  be  tenants 
in  common  of  an  undivided  (hare,  fubjeft 
to  all  the  rights  of  the  other  partner.  And 
here  his  Lordftiip  cited  the  words  of  Lord 
Hardwicke,  "  If  a  creditor  of  one  partner 
"  takes  out  execution  againft  the  partnerfhip 
<c  effedb,  he  can  only  have  the  undivided 
u  (hare  of  his  debtor;  and  muft  take  it  in  the 
cc  fame  manner  the  debtor  himfelf  had  it, 
<c  and  fubjeft  to  the  rights  of  the  other  part- 
"  ner."  So  that  one  partner  can  have  no 
right  againft  the  other,  in  his  capacity  of 
partner,  but  to  what  is  due  from  him  out 
of  the  joint-jock,  after  making  all  juft  allow- 
ances, let  the  fluftuations  of  trade  be  what 
they  may.  The  whole  of  this  doftrine 
feems  to  arifc  out  of  the  very  principle 
upon  which  partnerfhip  is  founded,  namely, 
probable  profir,  and  the  rifle  of  lofs ;  the  ad- 
vantages, or  difadvantages,  of  which  can- 
not, in  common  juftice,  be  confined  to  one 
fide  only,  but  muft  be  reciprocal  through- 
out c. 

The  different  civil  law  writers  have,  in  fome 
degree,  varied  in  their  mode  of  confideridg 

c  12  Mod.  44.6* 
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partnerfhips,  with  relation  to  the  nature  of  the 
contract  itfelf.  Grotius  considers  partnerfhip 
to  be  a  mixt  contraQ:. — And  Barbeyrac  in  his 
Notes  on  'Puffendorfft  obferves  that  a  partner- 
(hip  is  contracted  fometimes  tacitly;  when> 
for  example,  a  thing  being  bought  in  com- 
mon, is  not  parted,  but  the  interefted  parties 
without  explaining  themfelves  further  enjoy 
it  equally,  each  taking  the  profit  that  arifes, 
and  contributing  his  own  proportional  part  in 
the  neceflary  expences  for  it's  maintenance : 
Jocietatem  coire,  et  re,  et  verbis,  et  per  nuncium 
foje  nos,  dubium  non  eft*. 

But  Puffendorfff  obferves  that  in  part- 
nerfhip, tho*  ope  contributes  money  and 
work,  another  only  money,  yet  it  docs  not 
feem  to  be  a  mixt  contract.  For  a  contraft 
does  not  become  mixt  from  the  different  per- 
formances, but  from  our  agreements  in  mat- 
ters of  a  different  nature  by  one  and  the 
fame  covenant, 

Partnerfhip  being  a  voluntary  contract 
where  the  confent  of  the  parties  engaging 
therein  is  neceflary  for  its   formation,  thofe 

*  B.  5.  c,  8. 

*  Dig.  lib.  1 7.  tit.  2. 
f  Lib.  5.  c.  2.  f;  10. 

perfons- 
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perfon*  who  hold  any  thing  in  common, 
independently  of  their  own  free  will,  cannot 
be  deemed  partners;  and  of  this  latter  clafs 
are  donees  and  the  legatees  of  one  and  the 
fame  thing,  or  thofc  who  thro'  other  caufes 
chance  to  hold  fomething  between  them 
which  is  not  divided,  or  is  to  be  poffeffed 
in  common  without  any  mutual  agreement. 
It  is  not  enough  to  form  a  partnerfhip,  that 
two  or  more  perfons  hold  any  thing  in  com- 
mon among  them,  fuch  as  the  legatees,  donees, 
or  furcbajers  of  one  and  the  fame  thing. 
For  fuch  ways  of  having  fotnething  in  com- 
mon among  many,  not  implying  the  reci- 
procal choice  of  the  parties,  cannot  link 
them  together  in  partnerfhip.  All  the  par- 
ties contra&iftg  ought  reciprocally  to  chufe 
and  approve  of  one  another  in  order  to 
form  among  themfelves  that  fort  of  tie, 
whrcfi-  h  a  kind  of  brotherhood;  S octet  as  jus 
^  que  dame  do  fratfrmidiis  in  fe  babetz.  And 
it  feems  to  have  been  an  eftablif&ed  and 
invariable  rule  that  no  partnerfhip  (hall  be 
contracted  except  it  be  of  trade  or  com- 
merce, or  other  thing  that  is  honeff  arid 
lawful ;  and  all  partnerfhips  contrary  to  fuch 
rule  would  be  unjuft.  As  for  inftance, 
it  would  be  contrary  to  equity  and  honefty, 

sDig.l.  63.iT.  pro.  foe. 

B  3  confe- 
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confcquently  unjuft,  if  it  fhotild  be  agreed* 
that  the  whole  lofs  (hould  fall  upon  one  of 
the  partners  without  his  having  any  lhare  q{ 
the  profits,  and  that  the  whole  profits  ihould 
go  to  another  partner,  without  his  bearing 
any  fhare  of  the  lofs  K  Si  malejicii  focietas 
eo'tta  Jit,  conftat  nullam  ejfe  Jocietatem  generally 
ter  enim  traditur  terum  inhoneftarum  nullam 
ijfe  Jocietatem A.  Societas  flagitiof*  rei  nullas 
vires  babet.  Deliftorum  turpi*  atque  fada 
communio  eft  K 

Such,  then,  being  the  nature  of  partner- 
fhip  contracts  formed  by  mutual  confent, 
for  the  reciprocal  advantages  which  may 
probably  arife  from  the  joint  dock  put  in* 
to  partnerfhip,  there  can  be  no  doubt  but, 
in  a  moral  view,  prohity  and  fair  deal- 
ing ought  to  have,  in  fuch  a  contraft,  an  ex- 
tent proportioned  to  that  of  the  engagements 
entered  into,  fy  Spcitfatis  contract ibus  fides, 
exuberet  K 

The  very  word  Partner  feems  to  import 
the  fubftance  of  the  thing*  the  name  is  derived 

■*  L.  57.  ff.  pro.  foe.  &  flat. 
1  L.  35.  f.  2.  ff.  de  conlr.  empt, 
1^  L.  53.  fF.  pro.  foe. 

*  Inft.  b.  3.  pro.  foe, 

from 
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from  Pars,  a  portion,  or  that  which  in  di- 
vifion  falls  to  each;  and  the  properties  of 
a  partnerfhip   are   derived    from   its  unity, 

which  is  four-fold;  the  unity  of  intereft, 
the  unity  of  title,  the  unity  of  time,  and 
the  unity  of  pofieffion  :  or,  in  other  words, 
partners  have  one  and  the  fame  intereft  ac- 
cruing by  one  and  the  fame  conveyance, 
Commencing  at  one  and.the  fame  time,  and 
held  by  <rae  and  the  fame  undivided  paf- 
fcfljon. 

In  partnerfhip  concerns  there  muft  be  one 
and  the  fame  intereft  throughout,  whether 
each  individual  partner  contributes  equally 
or  not ;  if  all  parties  contribute  equally,  each 
muft  receive  or  bear  an  equal  (hare  in  the  gain 
or  lofs\  and  where  the  partners  contribute 
unequally  it  will  only  be  neceflary  to  have 
recourfe  to  the  laws  of  arithmetical  pro* 
portion  to  adjuft  their  refpefftve  fhares.  . , 

This  rule  will  equally  apply,  whether  two 
or  more  partners  join  labor,  or  one  finds  labor 
and  the  other  money  j  or  each  of  them  con- 
tributes both  labor  and  money  m, 

In  partnerfhip  concerns  the  feveral  part- 
fler§  may  be  faid  to  have  aq  unity:  of  ////?, 

^  m  Puff.  Law.  p.  513." 

B  4  becaufc 


becaufe  their  intercft  in  the  ftock  and  effe£U 
muft  be  created  by,  or  arife  under,  one  ami 
the  lame  agreement.  There  muft  alfo  be 
an  unity  of  time,  becaufe  the  intercft  of  each 
partner  in  the  partnership  property  is  creat- 
ed at  one  and  the  fame  period D.  And* 
fince  it  has  been  decided  that  partners  are 
feifed  per  my  tt  per  tout,  both  in  antient  and 
modern  times,  it  follows  that  there  muft  be 
an  unity  of  pojfeffion,  each  partner  being 
poffeffed  by  a  moiety,  and  by  all  ° ;  that  is 
they  each  of  them  have  the  entire  poffeffion, 
as  well  of  every  part  as  of  the  whole  j  each 
having  an  undivided  moiety  of  the  whole, 
and  not  the  whole  of  an  undivided  moiety. 
Like  the  jointenants  of  a  real  cftate,  Quilibtt 
iotum  tenet  et  nihil  tenet \  Jciticet,  totum  in  com*. 
muni,  ei  nihil  Jeparatim  per  Jcv.  > 

Upon  this  principle  Lord  Mansfield  feems 
to  have  determined  that,  if  two  are  partners 
as  attornies  and  conveyancers,  and  one  of  them 
Deceives  money  to  be  laid  out  on  mortgage, 
the  other  is  liable  for  the  amount,  though 
his  partner  fhould  even  have  given  a  Jcpa-, 

n  Ic  is  laid  down  as  a  general  rule  that  joint  eftates 
Biuft  veil  at  once.     Co.  Lit.  188.  a. 
p  Smith  v.  Pe  Sylva,  Cowp.  471.       i 
t  Braclon  c.  5.  Tr.  5.  c.  26. 

rat$ 
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rate  receipt  for  it.     Thus  it  was  decided  i? 
the  c*fe  of  Willet  y.  Chambers  % 

This  was  an  adlion  for  *  money  had  and 
received  to  the  plaintiff's  ufe,  brought 
againft  the  defendant  as  furviving  partner  of 
one  Dadley.  Plea,  non  afjumpfit.  Verdift 
for  the  plaintiff,  damages  480 1. 

Upon  a  rule  to  lhew  caufe  why  a  new 
trial  fhould  not  be  granted,  the  fads  appear* 
cd  to  be  as  follows : 

That  p-ior  to  any  partnerfliip  between  the 
defendant  and  Dadley,  who  was  an  attorney 
and  conveyancer  at  Coventry,  the  latter,  in 
the  year  1771,  received  of  a  Mr.  Bindley,  the 
(tim  of  350/.  to  be  laid  out  on  a  real  fecu- 
rity :  Dadley  accordingly  furnifhed  him  with 
a  mortgage  from  a  Mr.  Hughes  to  that 
amount;  which,  as  it  afterwards  appeared* 
Bailey  had  forged.  At  Midfummer  177$ 
Dadley  and  Chambers  entered  into  partner- 
fliip :  (hortly  after  which  Bindley  wanted  to 
Call  in  his  money.  The  pretended  mortgagor 
was  fuppofed  at  the  fame  time  to  want  a 
further  fum  of  150/.  which  added  to  the 
Original    mortgage   money,   made   together 

s  Cowp.  814. 

the 
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the  fum  of  500/.  The  plaintiff  Willet  waa 
ready  to  advance  this  fum  :  and  in  confidera- 
tion  of  his  doing  fo,  an  afiignment  was  made 
to  him  of  the  pretended  mortgage  before 
made  to  Bindley:  As  to  180/.  part  of  this 
fum  of  500/.  Willet  paid  it  into  Dudley's 
office,  to  Chambers,  who  gave  the  following 
receipt  for  it:  "Received  of  Mr.  Benjamin 
Willet)  the  fum  of  180/.  for  which  I  promife 
to  account  to  him  ( on  demand  —  Chambers" 
Dadley  was  not  at  home  when  this  fum 
was  paid.  Some  time'  after  the  plaintiff 
called  at  the  office  to  pay'  300/.  more,  part 
bf  the  remaining  3:0/.  due.  Dadley  being 
then  at  home,  Willet  paid  the  "money  to 
him;  and,  in  return,  Dadley  gave  him  the 
following  receipt:  "  Received  on  account* 
of  Mr.  Benjamin  Willet ,  300/.  the  remainder 
Of  the  money  to  be  paid,  being  20  /.  Dadley.'9 
It  was  admitted  that  the  defendant  Chambers; 
was  in  no  refpe6t  privy  to  the  forgery  j  and 
that  no  procuration-money  was  paid,  either  to 
Chambers  or  Dadley. 

Serjeant  Hill  and  Mr.  Green,  who  (hewed 
caufe,  argued,  that  this  was  not  diftinguifh- 
able  from  the  common  cafe  of  a  furvjving 
partner,  who  is  always  liable  to  partnerfhip 
debts. 

'  Mr.  Wallace, 
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Mr.  Wallace,  Mr.  Newnbam,  Mr.  Dun- 
mng>  and  Mr.  Wheler,  contrh>  in  fupport  of 
the  rule,  contended,  that  this  tranfa&ion  was 
not  within  the  compafs  of  the  partnerfhip, 
which  was  for  the  purpofe  of  carrying  on  the 
bufinefs  of  attornies  only  5  not  that  of  fcrrven- 
ers.  A  money  fcrivener  is  a  perfon  who  re- 
ceives money  for  the  purpofe  of  deriving 
fome  advantage  from  the  receipt  of  it.  But 
a  mere  conveyancer,  as  fuch,  is  by  no  means 
a  money  fcrivener.  His  bufinefs  is  only  to 
draw  deeds  and  writings  for  the  transfer  of 
property  from  one  man  to  another  -,  and  his 
profit  arifes  from  -his  bill  of  fees  and  charges 
for  fo  doing.  The  two  branches,  therefore, 
though  it  may  happen  that  they  are  fome- 
times  exercifed  by  the  fame  perfon,  are  in 
themfelves  totally  diftinft  and  feparate.  If 
fo,  the  fa&  of  their  being  united  in  the 
partnerfhip  carried  on  between  the  defendant 
and  Dadtey,  ought,  to  have  been  proved; 
whereas  the  reverfe  is  the  truth  of  the  cafe. 
For  it  is  admitted  they  took  no  procuration 
money,  and  there  is  no  evidence  of  any  pro- 
fit from  the  money  in  their  bands.  -  On  the 
contrary,  all  that  Chambers  received,  was 
pundtually  paid  over  to  Bindley :  tbat  alone 
therefore  would  be  an  anfwer  to  the  prefent 
<Jemand.      The  receipts  they  gave,    were 

Jeparatei 
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Jeparalc\  not,  u  for  partner  and  f elf  "  but 
"for  which  I  promife  to  account"  In  fhorr, 
the  whole  of  the  tranfa&ion  was  entirely 
foreign  to  the  partnerlhip,  and  what  each  did, 
plainly  (hewed  he  cor.fidered  the  part  he  took 
in  it,  as  his  own  feparate  aft  and  deed  only. 
Therefore,  they  prayed  the  rule  might  be 
made  abfolute. 

Lord  Mansfield.  Both  parties  in  this 
cafe  undoubtedly  are  innocent ;  and  the  lofs 
that  will  fall  upon  the  defendant,  if  the  law 
is  againft  him,  will  be  much  greater  than 
that  which  will  be  fuftained  by  the  plaintiff, 
if  he  fails.  It  is  indeed  fo  hard  a  cafe  upon 
the  defendant,  that  every  leaning  ef  the 
Court  would  be  in  his  favour.  But  the 
queftion  is,  "Whether,  in  point  of  law*  this 
engagement  with  Dadley  does  not  make 
Chambers  anfwerable  ?" 

To  go  by  fteps. —  It  is  neceflary  to  fee 
what  the  bulinefs  was,  which  Dadley  carried 
on  alone,  before  his  conne&ion  with  the 
defendant  in  the  year  1776.  By  admiffion 
of  the  counfel  on  both  fides,  it  was  the  bufi- 
uefs  of  any  attorney  and  conveyancer.  By 
proof  in  the  caufe,  it  appears  to  have  been 
a  great  deal  more*  For  he  had  many  appoint- 
ments, 
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ments,  though  the  nature  of  them  is  not  par- 
ticularly mentioned.  He  had  alfo  agencies* 
and  was  clerk  to  a  navigation.  But  there  fs 
no  pretence  that  he  ever  received  procuration 
money.  The  bufinefs  of  conveyancing,  in 
the  very  nature  of  it,  as  carried  on  in  the 
country,  is  this:  Where  there  is  an  attor- 
ney or  counfel  of  credit,  they  receive  money 
to  place  out  upon  fecurities;  and  perfoni 
who  want  to  borrow,  as  well  as  thofe  who 
want  to  lend,  apply  to  them  for  that  pur- 
pofc.  Their  profit  arifes  from  having  the 
money  in  their  hands,  before  it  is  laid  out 
upon  the  intended  fecurities;  and  from  their 
fees  and  bill  of  charges  upon  the  conveyance* 
they  draw.  It  is  not  difputed  but  that  this 
was  the  nature  of  Dadley's  conveyancing 
bufinefs :  He  did  not  a£t  however  as  a  fcri- 
vener,  who  fometimes  does  not  touch  the 
money;  but  who  in  all  cafes  gets  procura- 
tion money.  There  is  no  proof  of  any  tranfac- 
tion  of  that  kind;  nor  indeed  is  it  cuftomary 
for  attornies,  like  him,  to  do  fo;  for  they  get 
profit  enough  without  it.  I  remember  a  cafe 
before  me  of  a  perfon  who  was  trufted  to 
the  amount  of  many  thoufand  pounds,  in 
the  manner  I  have  ftated ;  and  that  is  the 
nature  of  the  bufinefs.  This  was  the  bufi- 
nefs of  Dadley,  before  the  partnerfhif..  .Let 
%  us 
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us  lee  then  what  was  the  nature  of  the  part- 
nerfhip,  afterwards  entered  into,  between 
Dadley  and  the  prefent  defendant;  whether 
it  was  a  general  partnerjbip  in  all  Dadley's 
bufinefs,  or  confined  to  one  particular  branch  of 
it  only ;  for  to  be  fure,  there  may  be  fuch  a 
confined  partnerjbip.  The  evidence  as  to 
this  point  confifts  in  the  heads  and  terms  of 
an  agreement  entered  into  between  them, 
which  were  afterwards  extended  and  reduced 
into  form.  From  them  it  appears,  there 
was  no  particular  reftricHon;  it  was  not  to 
be  confined  to  fuits,  nor  to  conveyancing 
only,  but  they  were  to  be  partners  in  tb& 
lufinefs  which  Mr.  Dadley  carried  on.  Each 
was  to  be  worth  a  certain  fum.  The  profits 
are  ftated  at  800/.  Then  it  is  agreed  that  a 
provifion  fhould  be  made  for  the  family  of 
which  ever  of  them  Ihould  happen  to  die 
firft.  And  then  comes  the  following  claufe, 
at  the  end,  which,  though  not  taken  notice 
of  by  the  counfel  on  either  fide,  is  very 
material  indeed  upon  this  occafion.  My 
objeft,  in  examining  it  particularly,  was  to 
fee  whether  it  contained  any  reftri&ion. 
The  claufe  is  this :  "  Note,  this  fcheme  of 
partnerfhip  is  intended  to  include  all  Mrr 
Dadley's  prefent  and  future  pra&ice  and  ap- 
pointments, fuch  as  agencies,  navigation  clerk^ 
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&V.  but  not  to  extend  to  any  pullic  office  or 
place,  which  may  at  any  future  time  be 
given  to  either  of  the  parties."  The  only 
reftri&ion  therefore  is  that ;  or,  more  pro- 
perly fpeaking,  it  is  the  only  exception  to  this 
general  partnerfhip.  Thus  the  partnerfhip 
commences,  without  waiting  for  articles; 
and  from  that  time,  the  bufinefs  was  carried 
on  in  partnerfhip.  One  branch  of  that  bufi- 
nefs, was  conveyancing.  Incident  to  convey- 
ancing is,  the  receiving  of  money  to  place  out 
upon  fecurities.  Receiving  it  from  the  lender 
to  advance  to  the  borrower,  and  afting  for 
both  parties  refpe&ively.  From  that,  the 
profit  arifes  ;  not  from  procuration-money,  but 
from  the  money  laying  in  their  hands  before 
it  is  placed  our,  from  the  charges  and  fees 
for  drawing  and  engrofiing  the  conveyances* 
The  fafts  then  are  fhortly  thefe :-—  The 
plaintiff  Willet,  wanting  to  place  out  a  fura 
of  500/.  applies  to  the  office  without 
making  any.  diftin&ion  between  the  two 
partners.  The  firft:  fum  he  advances  is 
180/.  This  he  pays  to  Chambers  >  who  gives 
a  general  receipt  for  it,  not  exprefiing  it  to  be 
for  Dadley,  or  for  what,  or  whbfe  ufe;  but 
making  himfelf  accountable  for  the  amount 
on  demand.  He  receives  it  therefore,  a* 
the  principal,  not  as  the  agent  of  Dadley :  and 

it 
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it  is  admitted  he  knew  the  ufef  by  placing  if 
out  upon  the  fecurity  for  which  it  was  put  ■ 
into  his  hands.  The  next  fum,  which  is 
300  /.  is  paid  by  the  plaintiff  to  Dadley,  who 
deceives  it  exadtly  in  the  fame  manner  as 
Chambers  did  the  former  fum  $  as  principal} 
and  gives  a  receipt  for  it,  not  as  for  fo  much 
money  to  be  placed  out,  but  as  a  fum  for 
which  he  was  to  be  accountable.  The  two 
fums  together,  come  within.  20/.  of  what  was 
wanted  upon  the  fecurity.  Afterwards  the' 
bill  for  conveyancing  is  brought  in.  Hughes 
being  the  original  mortgagor,  if  he  had  not 
been  a  fictitious  perfon,  and  had  wanted  a 
further  fum  of  money  upon  the  aflignnaent, 
he  (hould  have  paid  the  expence  of  conveys 
ancing.  But  the  bill  is  brought  in,  to  the 
plaintiff,  and  made  out  "  debtor  to  Cham- 
hers  and  Dadley"  Chambers  receives  the 
money,  and  gives  a  receipt  for  it.  In  that 
tranfa&ion  therefore,  he  is  clearly  confi- 
dered  as  a  partner,  and  the  tranfadion  it- 
felf  as  a  partner/hip  tranjattion.  If  Dadley 
had  received  procuration-money,  and  that 
kind  of  dealing  had  been  excepted  out  of 
the  articles;  or,  if  feparate  accounts  had 
been  kept  of  the  money  got  by  thefe  tranf- 
aftions,  and  it  had  all  been  fet  down  to  the 
profits  of  Dadley  only,  it  might  have  varied 

the 


th*  cafe  :  and  Mr.  Juftice  Aflyhurft>  who  tried 
the  caufc,  would  have  been  very  glad  to  have 
given  *  dire&ion  in  favour  of  the  defendant 
He  luffers  by  the  rafcality  of  a  man  who 
had  a  very  good  charafter.  I  am  very  forty 
for  the  defendant;  but  upon  this  evidence  I 
cannot  fay,  but  that  it  is  a  partner/hip  tretitfac* 
tion* 

Mr.  Newnbam  informed  the  Court,  that  the 
bill  included  other  bufinefs,  as  well  as  the  par- 
ticular tranfaftian  of  the  mortgage. 

Lord  Mansfield  faid,  thut  proves  nothing, 
but  that  in  general  they  were  partners  in  the 
fees  of  conveyancing. 

Per  Curiam.  Rule  fpr  a  new  trial  dif- 
charged. 

Every  man  wher  has  a  (hare  of  the  profi« 
of  a  trade,  ought  aifo  to  bear  his  (hare  of  the 
lofs.  And  if  any  one  takes  part  of  the  pro^ 
fit,  he  takes  a  part  of  that  fund  on  which 
the  creditor  of  the  trader  relies  for  his  pay- 
ment. 

So  alfo  a  man  who  advance*  money  to  a 

trader,  and  becomes  interefted  thereby  in  the 

G  profits 
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profits  of  the  trade,  oftentimes  makes  him- 
(clf  a  fecret  partner,  though  it  does  not  in 
all  cafes  conclude  him  fo.  And  Mr.  Juftice 
Black/lone  fays,  that  the  true  criterion  (when 
money  is  advanced  to  a  trader)  is  to  confider 
whether  the  profit  or  premium  is  certain  and 
defined,  or  cafual,  indefinite,  and  depending 
on  the  accidents  of  trade.  In  the  former 
cafe  it  is  a  loan,  in  the  latter  a  partner jhip. 

This  diftin&fon  We  find  made  in  the  cafe 
of  Grace  v.  Smithy  Eafier  term  15  G.  3.  C.  P. 
Here  was  an  ajjumpjit  for  g6ods  fold  and 
delivered;  and  upon  the  trial,  a  verdidt 
was  found  for  the  defendant.  Davy  moved 
for  a  new  trial  -,  the  verdid,  as  he  faid,  being 
contrary  to  law  and  evidence. 

De  Grey  Chief  Juftice  reported  that  this 
was  anaftion  brought  againfl.  Smith*,  alone  as 

•  a  fecret  partner  with  one  Robinfon,  to  whom 
the  goods  were  delivered,  and  who  became 
bankrupt  in  1770.  That  on*  the  30th  of 
March   1767,    Smith  and  Robin/on  entered 

-  into  partnership  for  feven  years,  but  in  Nq- 

*  Grace  againfl  Smith,  Black.  998. 
5  See  Abbott  v-  Smith,  2  Black.  947. 
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vernier  afterwards  fome  difputes  arifing,  they 
agreed  to  diflblve  the  partnerfhip.     The  ar- 
ticles were  not  cancelled  j  but  the  diffolution 
was  open  and  notorious,  and  was  notified  to 
the  public  on  the   17th  of  November  J  767. 
The  terms  of  the  diffolution  were,  that  all 
the  (lock  in  trade  and  debts  due  to  the  part- 
nerfhip  fhould  be  carried  to  the  account  of 
Robinfon  only.     That  Smith  was  to  have  back 
4200/.  which  he  brought  into  the  trade,  and 
1000/.  for  the  profits  then  accrued,    fine© 
the  commencement  of  the  partnership :  That 
Smith  was  to  lend  Robinfon  4000/.  part  of 
this  5200/.  or  let  it  remain  in  his  hands  for 
feven  years,  at  five  fer  cent,  intereft,  and  an 
annuity  of  300/.  per  annum  for  the  fame 
feven  years.     For  all  which  Robin/on  gave  a 
bond  to  Smith.     In  June  1768,  Robinfon  ad- 
vanced to  Smith  600/.   for  two  years  pay* 
ment  of  the  annuity   and  other   fums    by 
way  of  intereft,  and  gratuities,  and  other  large 
fums  at  different  times  to  enable  him  to  pay 
the  partnerfhip  debts,  Smith  having  agreed  to 
receive  all  that  was  due  to  the  partnerfhip, 
and  to  pay  it's  debts,  but  at  the  hazard  of 
Robinfon.     That  on  the  ift  of  Auguft  1768, 
the  demands  of  Smith  were   all   liquidated 
and  confolidated  into  one,  viz,  $200 1,  due 
to  him  on  the  diffolution  of  the  partnerfhip ; 
C  2  1500/. 
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1500/.  for  the  remaining  five  years  of  the 
annuity,  and  300  /.  for  ,  Smith' %  (hare  of  a 
Ihip:  in  all  7000/.  for  which  Robinfon  gave 
t  bond  to  Smith.  That  on  the  2 2d  of  Au- 
guft  1769  an  aflignment  W3S  made  of  all 
Robinfotfs  effe&s  to  fecure  the  balance  then 
due  to  Smith%  which  was  dated  to  be 
10,000/.  Soon  after  the  commiflion  wa* 
awarded. 

Davy  for  the  plaintiff  infifted,  that  the 
agreement  between  Robinfon  and  Smith  was 
cither  a  fecret  continuance  of  the  old  partner* 
Ihip,  or  a  fecret  commencement  of  a  ne*r 
one  j  being  for  the  retiring  partner  to  leave 
his  money  in  the  vifible  partner's  hands,  in 
order  to  carry  on  his  trade ;  and  to  receive 
for  it  twelve  and  a  half  per  cent,  profit*  which 
could  not  be  fairly  done,  unlcfs  it  be  under- 
flood  to  arife  from  the  profits  of  the  trade ; 
and  that  he  ought  therefore  to  be  confidered 
as  a  fecret  partner.  And  he  relied  much  on 
a  cafe  of  Bloxham  and  Fourdrinier  againft. 
Pell  and  Brooke^  tried  at  the  fame  Sittings 
{7  th  of  March  1775)  before  Lord  Mansfield 
in  the  King's  Bench>  as  in  point.  "  Thij 
was  alfo  a  partnerflhip  for  feven  years  between 
Brooke  find  Pell;  but  at  the  end  of  one  year 
agreed  to  fc*  diffolved>  but  no  exprefs  diflb- 

lutioji 


lution  was  had.  The  agreement  recited, 
that  Brooke  being  defirous  to  have  the  profit* 
of  the  trade  to  himfelf,  and  Pell  being  defi- 
xous  to  relinquiib  his  right  to  the  trade  and 
profits,  it  was  agreed,  that  Brooke  fhould 
give  Pell  a  bond  for  2485  /.  whicji  Pell  had 
brought  into  the  trade*  with  intereft  at  five 
per  cent,  which  was  accordingly  dope.  And 
it  was  further  agreed,  that  Brooke  Should 
pay  to  Pell  200  L  per  annum  for  fix  years,  if 
Brooke  fo  long  lived,  as  in  li?u  of  the  profits 
of  the  trade;  and  Brooke  covenants,  that  Pell 
fhould  have  free  liberty  to  infpeft  his  books. 
Brooke  became  a  bankrupt  before  any  thing 
was  paid  to  PclL  And  this  adion  being 
brought  for  a  debt; incurred  by  Br$oke%  in  the 
ceurfe  of  trade,  Lord  Mansfield  held  that  Pell 
was  a  fecret  partner.  This  was  a  device  to  make 
more  than  legal  intereft  of  money,  and  if  it 
was  not  a  partnerfhip  it  was  a  crime.  And  it 
fhall  not  be  in  the  defendant  Pell's  mouth  to 
iay>  "  It  is  \rfury,  and  not  a  partnerfhip." 

Gro/e  and  Adair  for  the  defendant  argu- 
ed, that  the  prefent  cafe  is  very  diftinguifh- 
able  from  that  of  Blaxhsm  and  Pell.  Pell  was 
to  be  paid  out  of  the  profits  of  the  trade, 
as  appears  from  the  covenant  to  infpedt  the 
tooks,  which  elfe  would  be  ufelefs*  His 
C  3  annuity 
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annuity  was  exprcfsly  given,  as  and  in  lie* 
of  thofe  profits.  It  *was  contingent  in  ano- 
ther view,  as  it  depended  on  the  life  of 
Brooke,  by  whom  thole  profits  were  to  be 
made.  In  our  cafe  the  annuity  is  certain,  not 
cafual;  it  does  not  depend  on  carrying  on 
the  trade,  nor  to  ceafe  when  that  is  left  off", 
but  is  due  out  of  the  eftatc  of  Robin/on. 

It  is  not  a  neceffary  dilemma,  that  it 
jnuft  be  cither  ufury  or  partnerfhip.  It  may 
be,  and  probably  was,  a  premium  for  the 
good- will  of  the  trade.  Two  thoufand  gui- 
neas is  no  uncommon  price  for  turning  over 
the  profits  of  a  trade  fo  beneficial,  that  it  ap- 
pears to  have  been  rated  at  iooo/.  to  each 
partner  in  the  fpace  of  lefs  than  eight  months. 
And  whether  that  fum  is  agreed  to  be  paid 
at  once,  or  by  feveral  inftalments,  it  is  the 
fame  thing.  Befides*  whether  there  be  or 
be  not  a  fecret  conftrudlive  partnerlhip,  is  a 
queftion  proper  for  a  jury,  who  have  here 
decided  it  on  confideration  of  all  the  cir- 
cumftanccs. 

De  Grey  Chief  Juftice— The  only  queftion 
is,  What  eonftitutcs  a  fecret  partnerfhip  ? 
Every  man  who  has  a  (hare  of  the  profits  of 
a  trade,  ought  alfo  to  bear  his  (hare  of  the 

lofs. 
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lpfs.    And  if  any  one  takes  part  of  the  pro* 
fit,  he  takes  a  part  of  that  fund  on  which  the 
creditor  of  the '  trade  relies  for  his  payment. 
I£  any  one  advances  or  lends  money  to  a; 
trader,  it  is  not  lent  on  his  general  perfonal 
fecurity.    It  is  no  fpecific  lien  upon   the 
profits  of  the  trade,  and  yet  the  lender  ia 
generally  interefted  in  thofe  profits;  he  relies 
on  them  for  re-payment.    And  there  is  no 
difference  whether  that  money  be  lent  de  novo% 
or  left  behind  in  trade  by  one  of  the  partners 
who  retires.     And,  whether  the  terms  of 
that  loan  be  kind  or  harfh,  makes  alfo  no 
manner  of  difference.     I  think  the  true  cri- 
terion is,  to  enquire  whether  Smith  agreed  to 
ftiare  the  profits  of  the  trade  with  Robinf(m% 
or  whether  he  only  relied  on  thofe  profits, 
as  a  fund  of  payment :  A  diftin&ion  not  more 
nice  than  ufually  occurs  in  queftions  of  trade 
or  ufury.     The  jury   have  faid  this  is  not 
payable  out  of  the  profits;  and  I  think  there 
is  no  foundation  for  granting  a  new  trial. 

Gould  Juftice-— Same  opinion. 

Blackjiwe  Juftice,  fame  opinion.     I  think 

the  true  criterion  (when  money  is  advanced 

to  a  trader)  is  to  confider  whether  the  profit 

or  premium  is  certain  and  defined,  or  cafual, 
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jitttefinite  and  depending  on  the  accidents  of 
Irtde.  In  die  focmrr  cafe  it  is  a  /**»  (whe-r 
ther  ufurious  or  not,  is  not  material  to  the 
frcfom  queftioa).  ujthejatter  a  partnerjhip. 
The'baaard  of  lofs  and  profit  is  not  equal 
and  reciprocal,  if  the  lender  can  receive  only 
a  limited  fum  for  the  profit*  of  hi*  loan*  an4 
fee  is  made  liable  to  all  the  loffes,  all  the 
jkbts  contracted  in  trade,  to  any  amount, 

Hares  Juftice— Same  opinion f 

<   Rule  difch^rged. 
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HOW    CONSTITUTED, 

HAVING,  in  the  foregoing  chaptef, 
endeavoured  to  point  out  the  nature  of 
partnerihip,  and  alfo  the  manner  in  which 
partnerihip  property  is  poffefled ;  I  lhall  next 
proceed  to  inquire  how  a  partnerihip  is  con- 
ffituted,  or  what  will  make  a  perfon  fubjeft 
as  a  partner. 

Partnerihip  is  conftituted  by  agreement, 
which  is  either  exprejjed or Implied,  but,  which 
muft  be  voluntary  between  the  parties,  and 
ought  to  be  without  fraud  or  deceit.  \  The 
word  agreement,  is  derived  from  the  Latin, 
aggregatio  mentium,  which  feems  to  expreft 
the  joining  together  of  two  or  m6re  mind$ 
in  any  thing  done,  or  to  be  .done. 

The  Court  of  Chancery  in  carrying 
agreements  into  execution,  govern  them- 
(elves  by  a  moral,  not  a  mathematical  cer~ 
Hintjr*. 

.*.  j  Atk.  20, 
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So,  that  if  two  or  more  merchants  join 
together  in  general  trade,  or  for  the  perform- 
ance of  any  particular  branch  of  jpuGnefs  with 
mutual  interefta  in  the  profit  and  lofs,  they 
arc  to  be  conlidered  partners,  being  fubjedt 
as  joint-traders.  And  although  a  Court  of 
Equity  will  not  in  general  entertain  a  bill  for 
a  igecific  performance  of  contradts  for  chat- 
tels, or  which  relate  to  merchandize,  but  leave 
:'it'ta/ra?h-  yet  in  cafes  of  partnerihip,  not- 
withftanding  it  is  in  relation  to  a  chattel  in- 
ttxtfky  a  fpecific  performance  ought  to  be 
decreed. 

Thus  in  the  cafe  of  Buxton. v.  Lififinand 
Cooper*,  where  the  defendants  entered  into  an 
agreement  for  the  purchafe  of  feveral  timber 
trees,  marked  and  growing  at  the  time  it 
was  reduced  into  writing;  and,  on  the  firft 
of  November  1774,  the  following  memoran- 
dum was  figned  by  the  parties. 

"  Matthew  Li/tir  artd  John  Cooper  have 
•'agreed  with  Jofepb  Buxton  for  the  gur- 

.     *Sir  Jtftpb  Jekjtt  did^  in  Cud  v.  Rutter,  1  P.  W.  570. 
fcejee  a  fpecific  performance  in  the  cafe  of  ml  chattel, 
but  Lord  Matchs/Md  reverfed  it,  and  it  has  been  die  rale 
of  the  Court  everfince,  not  to  retain  fuchabill. 
c3Atk.j83,  384,      •*• 
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K  chafe  of  all  thqfe  feveral  large  parcels  of 
"  woody  confiding  of  oaks*  aihes,  elms,  and 
"afps,  which  are  numbered,  figured,  and 
"cyphered,  (landing  and  being  within  the 
cc  townfhip  of  Kirkby,  for  the  fum  of  3050  A 
€t  to  be  paid  at  fix  feveral  payments,  every 
"  Lady-day,  for  the  fix  following  years ;  and 
"  Lifter  and  Cooper  to  have  eight  years  for 
"  difpofing  of  the  fame ;  and  that  articles 
"  of  agreement  fhall  be  drawn  and  perfe&ed 
"as  foon  as  conveniently  may  be,  with  all 
u  the  ufual  covenants  therein  to  be  inferted 
"  concerning  the  fame." 

Lord  Chancellor  Hardwicke  hid,"  The  me- 
morandum appeared  not  to  be  the  final  con- 
trad,  but  was  to  be  completed  by  fubfequent 
articles.  I  am  doubtful,  fays  he,  whether 
at  law  the  plaintiff  would  not  have  been  told 
this  was  an  incomplete  agreement.  But, 
fuppofe  two  partners  fhould  enter  into  an 
agreement  as  in  the  prefent  cafe,  to  carry  on 
a  trade  together,  and  that  it  fhotild  be  fpe- 
cified  in  the  memorandum,  that  articles 
fhould  be  drawn  purfuant  to  it,  and  before 
they  are  drawn,  one  of  the  parties  flies  off, 
I  (hall  be  of  opinion,  upon  a  bill  brought  by 
the  other  in  this  Court,  for  a  fpecific  per- 
formance, that  notwithstanding  it  is  in  rela- 
tion 


tiori  to  a  chattel  iaecrafl*  yet'  a  (fceciftc  per* 
formance  ought  to  be  decreed." 

Every  agreement  of  this  fort  ought  to  be 
Certain,  fairand  juft  in  all  it's  parts,  or  this 
Court  will  not  decree  a  fpetific  perform*. 
-iaace,  :-.7 

■  * '  *  r '  *  ■     *  •  •■'      • 

To  €paftifui£  a  regular  par fnerihip  theae 
*ouft ;-bc;m t  txprtfs  agreement,  or  contract 
between  the  parties  capable  of  being,  deter- 
mined Regally  by  it's  espreflive  form  d,  for  if 
noexprefs  agreement  has  been  made  by  the 
partners  concerning  their  (hares  of  profit  and 
loft;  the  1®&  mud  be  equally  bojrne,  *nd 
the  profits  muft  be  equally  divided.  But,  Jf 
any  particular,  agreement  has  been  made,  it 
raud  .bcobferyedfi  for  it  wa$  never  yet 
doubted*  .Jt>ut  ihat  the  covenant  would  be 
biwiing^iCtwo  perJbns  (hquld  agree,  that 
|wq  (hares  of  the  profit  and  lofs  (hould  be- 
long to  one  partner, .  and  -that  only  the  third 
part  of  both  (hould  belong  to  the  other. 

\t  is  alio  a  fettled  point e,  that,  if  partners 
exprefcly  wCPtion  their  (hares  in  one  refpeft 

4  HtfrtMuYDifaouWe  de  Socieaue,  torn.  5.  Com- 
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only,  either  folely  in  regard  to  gain,  or  folely 
in  regard  to  loth,  their  lhares  of  that,  which 
is  omitted,  fhall  be  the  fame  as  of  that  which 
is  mentioned.  * 

In  conftituting  regular  partner/hip,  due 
attention  fhould  be  paid  to  the  form  and  fub~ 
ftance  of  the  fcveral  covenants  in  the  inden- 
tures of  co-partnerfhip,  becaufe  upon  fuch 
covenants  all  the  future  convenience  at  leaft, 
of  the  feveral  partners  miift  depend.  But  if 
there  be  no  articles  of  co-partnerfhip  between 
two  or  more  perfons,  who  agree  between 
themfelves  to  take  jointly  the  profits,  and 
bear  equally  the  lofs,  in  atay  trade,  ftill,  each 
and  all  of  them  fhall  be  liable  as  partners, 
with  rt(pt&  to  ftrangers,  or  the  world ;  and 
upon  this  plain  principle,  that  fuch  ftrangers 
or  third  perfons  give  credit  and  truft  to  the 
general  profits  of  the  trade,  and  confequently 
to  both,  or  all  the  perfons,  participating  or 
concerned  in  it,  as  if  they  were  partners. 

In  1726  a  partnerlhip  was  carried  on  be- 
tween Sir  Thomas  Mackwortb,  General  Stew- 
art,  Parry  *  Hind  and  Briggs  *,  for  the  making 

*  Mctcalf,  and  the  Royal  Exchange  Aflurance  Com- 
pany. ,   Feb.  4th.     HiL  Term,  1740.     Barnard.  343. 
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and  ihanufe&uring  of  brafs  and  copper.  In 
that  fame  year  Parry  became  a  bankrupt, 
and  Sir  Thomas  Mackwortb  bought  his  (hare 
in  the  partnerfhip  (lock.  In  the  fame  year 
Sir  Thomas  Mackwortb  made  an  alignment 
to  George  Robin/on  of  the  fourth  part  of  this 
Hock,  in  confideration  of  100/.  But  it  was 
fworn  that  George  declared,  that  the  intention 
cf  his  taking  this  alignment  was  not  to  be- 
come a  partner  in  this  bufinefs,  but  only  that 
the  aflignment  fhould  (land  as  a  fecurity  for 
fuch  fums  of  money  as  he  fhould  advance  to 
Sir  Thomas  i  and  Sir  Thomas  fwore,  that  the 
intention  of  this  aflignment  was  not,  that 
George  fhould  become  a  partner,  but  that  he 
made  it  him  merely  for  the  purpofe  of  giving 
him  a  vote  at  the  meeting  of  the  partners,  in 
order  that  the  defigns  of  Sir  Thomas  in  carry- 
ing on  the  works  of  this  partnerfhip  might 
be  the  better  completed.  And  indeed  100/. 
did  not  feem  to  be  near  the  value  of  a  fourth 
part  of  this  partnerfhip  flock. 

In  1729  Sir  Thomas  went  to  Paris ,  and 
whilft  he  was  there  he  received  a  letter  from 
George,  giving  him  an  account  of  fome  fuccefs 
in  this  trade.  Sir  Thomas  wrote  him  a  letter 
in  anfwer  to  it,  giving  him  fome  diredions  in 
what  manner  he  would  have  the  works  carri* 

ed 
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ed  on ;  ami  there  he  mentioned  this  expref- 
fion,  Afrofit  to  curfehex,  alluding  to  no  other 
perfon  in  the  letter  but  to  himfelf  and  George. 

On  the  25th  of  May  1730  an  agreement 
was  entered  into  by  George  with  Sir  Thomas 
to  the  following  cfFeft  ;  "  I  do  promife  to  be 
"  accountable  to  Sir  Thomas  Mackwortb  irr 
<c  profit  and  rifque,  for  a  half  in  the  under- 
"  taking  of  carrying  on  certain  copper  works; 
<(  fuch  profit  and  rifque  to  be  computed  from 
"  the  25th  of  March  laft  paft  j  and  I  do  agree 
"  to  take  fuch  half  part  of  the  flock  as  the 
"  fame  has  been  eftimated  by  the  fervants  of 
"  Sir  Thomas  Mackwortb.  Signed  George 
<c  Robin/on"  At  the  bottom  of  this  paper 
writing  there  was  another  memorandum  to 
this  effed;  "Whereas  George  Robin/on  has 
"  figned  an  agreement  to  the  purport  before 
"  mentioned,  I  do  hereby  agree  to  the  fame. 
"  Signed  Thomas  Mackwortb"  After  this 
agreement  was  made,  receipts  were  given, 
wherein  the  names  of  Sir  Thomas  and  George 
were  mentioned,  and  feveral  fum&  were  ad- 
■  vanced  by  Georgey  in  order  to  carry  on  this 
trade.  .     '- 

Afterwards  in  the  fame  year'  Sir  Thomas 
made  a  purchafe  of  fome  copper  of  Paz^nd 

Bozalic, 
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Bozalio,  and  paid  them  the  money  for  it  him- 
felf.  They  fwore,  That  they  underftood  it, 
that  he  made  this  purchafe  of  them  on  his 
own  private  account.  However,  the  receipt 
that  they  gave  him  was  for  him  and  compa- 
ny. This  copper  was  put  into  a  warehoufe 
belonging  to  Sir  Thomas  %  and  John  Rebinfony 
•who  was  brother  to  George,  and  fervant  to 
Sir  "Thomas,  went  into  Scotland:  whilft  he  was 
there  George  got  the  key  of  the  warehoufp 
from  John,  and  pledged  this  copper  to  the 
Royal  Exchange  AJJurance  Company  for  jtwo 
thoufand  odd  hundred  pounds.  The  money 
due  upon  this  pledge  not  being  paid  at  the 
,  timd  agreed  upon,  the  pledge  was  fold,  and 
there  remained  in  the  hands  of  the  Royal  Ex- 
change AJfurance  Company  five  hundred  forty- 
five  pounds,  befides  what  fatisfied  their  debt 
and  charges. 

About  the  year  —  8co/.  South-Sea 
Annuities  was  bequeathed  to  George  and 
Ingram,  in  truft  for  AmtStretfield,  for  life,  the 
remainder  in  truft  for  Sir  Thomas*  Ann 
Stretfield  died. 

In  1 73 1  George  became  a  bankrupt,  and 
under  that  commiffion  the  aflignees  took  the 

pofleffion 
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poffcflSon  of  the .  copper- works  before  men- 
tioned. 

In  1734  Sir  Thomas  applied  to  the  Court 
by  petition,  fetting  forth,  "  That  for  eight 
<c  years  before  he  had  been  folely  poffefled  of 
cc  thofe  copper-works  for  his  own  benefit,  and 
"that  George  had  no  intereft  in  them." 
Whereupon  he  prayed,  that  the  Court  would 
relieve  him  concerning  the  feifure  before 
mentioned.  Upon  that  petition  affidavits  of 
feveraJ  witneffes  were  read,  both  on  the  part 
of  Sir  Thomas,  and  like  wife  on  the  part  of 
the  aflignees. 

The  order  which  was  made  on  that  peti- 
tion was,  that  an  iffuc  (hould  be  dire  died  to 
try,  whether  Sir  Thomas  and  George  were 
partners  in  thefe  works,  or  not.  But  that 
iflue  never  was  tried. 

The  prefent  bill  was  brought  by  Metcalf, 
and  others,  the  aflignees  under  the  commif- 
fion,  againft  the  Royal  Exchange  Ajjurance 
Company,  againft  Sir  Thomas  t  George,  and  In- 
gram, praying,  that  an  account  might  be 
taken  between  the  aflignees  and  Sir  Thomas, 
and  that  the  545  /.  might  be  paid  to  the  plain- 
tiffs, or  at  leaft  placed  to  the  partnerfhip  ac- 
D  count, 
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count,  and  that  the  plaintiffs  might  be  allow- 
ed to  retain  the  benefit  of  the  800/.  South- 
Sea  annuities,  in  cafe  Sir  Thomas  fhould  appear 
to  be  indebted  to  them  on  the  balance  of  the 
account.  Sir  Thomas  in  his  anfwer  to  this 
bill  fwore,  amongft  other  things,  that  he  could 
not  fet  forth  whether  there  was  a  partnership 
between  him  and  George,  or  not ;  the  queftion 
relating  to  that  pnatter  afifing  from  the  conT 
ftru&ion  of  certain  inftruments  in  writing. 

There  was  another  bill  brought  by  Sir 
Thomas  againft  the  Royal  Exchange  JJfurance 
Company,  and  the  perfons  whom  they  fold  the 
copper  to  was  made  by  them  in  an  unfair  ' 
rfianner,  and  praying  relief  updft  thifc  ac- 
count. 

Lord  Chancellor  faid,  That  theW  were  twd 
queftions  proper  for  coiifideration ;  lft,  whe- 
ther Sir  Thomas  Mackworth  and  George  Robin- 
Jan  were  partners?  And  adly,  fuppofing  they 
were  partners,  what  fhare  in  the  trade  they 
were  each  of  them  to  be  conficlered  to  have  ? 
With  regard  to  the  firft  of  thefe  queftions ;, 
his  Lordfhip'faid  it  was  extrerhely  plain,  that 
they  were  partners.  Whether  they  were  fa 
from  the  year  1726,  is  not  fo  clear.  But  that 
they  were  fo  from  the  year  1731,  to  the  time 
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of  the  bankruptcy  of  George,  is  plain  and  ma- 
nifeft.  The  agreement  which  was  entered 
into  between  them  in  1731,  bears  date  the 
25th  of  May  in  that  fame  year.  The  purport 
of  the  agreement  is,  "  I  do  promife  to  be  ac- 
4€  countable  to  Sir  Thomas  Mack  worth  inpro- 
ufit  and  r  if  que  for  a  half  in  the  undertaking  of 
cc  and  carrying  on  certain  copper -works  >  fuch 
a  profit  and  rifque  to  be  computed  from  the  i$th 
"  of  March  laft  paft.  And  1  do  agree  to  take 
"fucb  half  part  ofthefiock  as  the  fame  has  been 
"  eftimated  by  the  fervants  of  Sir  Thomas 
<c  Mackworth.  Signed  George  Robinfon." 
At  the  bottom  of  this  paper-writing,  there 
was  another  memorandum  to  this  effeft: 
<c  Whereas  George  Robinfon  has  figned  an 
"  agreement  to  the  purport  before  mentioned,  I 
"  do  hereby  agree  to  the  fame.  Signed  Thomas 
?l  Mackworth." 

This  paper-writing  purports,  that  Sir  Thor 
mas  and  George  were  to  be  partners  in  moie- 
ties. And  after  this  writing  was  figned,  it 
appears  that  receipts  were  given,  wherein  the 
names  of  Sir  Thomas  and  George  were  men- 
tioned; and  feveral.fums  appeared  to  have 
been  advanced  by  George,  in  order  to  carry  on 
his  trade.  After  this  writing  was  figned, 
George  made  a  pledge  of  the  copper  in  quef- 
D  2  tion 
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tion  to  the  Royal  Exchange  AJJurance  Company 
for  2-jool.  and  that  tranfadion  ihews  like* 
wife  that  he  aded  in  the  trade  as  a  partner. 
Nor  does  Sir  Thomas  take  upon  himfelf  by  his 
anfwer,  to  deny  that  he  was  a  partner.  His 
being  a  partner,  or  not,  was  a  matter  of  fad 
which  Sir  Thomas  could  not  but  know.  But 
inftead  of  anfwering  to  the  fad,  he  choofes  to 
fay  in  this  manner,  "  That  he  could  not  fet 
"  forth,  whether  there  was  a  partnership  be- 
i€  twecn  him  and  George,  or  not,  the  queftion 
€X  relating  to  that  matter  arifing  from  the 
<f  conftrudion  of  certain  inftruments  in  wri- 
u  ting."  The  next  queftion  is,  what  fhare  in 
the  trade  they  were  each  of  them  to  be  con- 
fidered  to  have  ?  And  his  Lordlhip's  opinion 
was,  they  were  each  of  them  intitled  to  a 
moiety.  The  natural  import  of  the  agree- 
ment which  was  entered  into  in  Miry  173 1 
ihews  this.  It  is  a  mutual  agreement  be- 
tween Sir  Thomas  and  George  to  become  part- 
ners in  moieties,  and  confequently  it  is  an 
..admiffion  under  the  hand  of  Sir  Thomas  that 
he  had  a  power  to  let  George  into  a  moiety  pf 
this  trade.  How  the  other  partners  went  out 
does  not  appear,  but  it  is'  pretty  plain  that 
there  was  fome  alteration  in  the  intereft  of 
the  partners,  which  occafioned  this  new  agree* 
ment  between  Sir  Thomas  znd.George.    After 
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this,  receipts  were  given  in  both  their  names ; 
if  the  other  perfofts  had  continued  partners  at 
this  time,  their  names  would  hav«  been  made 
.ufc  of  in  the  receipts,  as  well  as  the  names  of 
tbefe  perfons,  or  elfc  the  receipts  would  have 
been  given  generally  on  the  behalf  of  one  of 
them  and  company*  And  what  makes  an 
ead  of  this  matter  is  the  petition  of  Sir  Tho- 
mas in  1732.  By  that  petition  he  exprefslv 
fcts  forth  that  George  and  he  were  partners, 
and  that  they  had  been  fo  for  eight  years  to- 
gether. However  it  has  been  urged  that  this 
is  not  fo  clear  a  point,  but  that  it  ought  to 
be  tried  in  an  iflue,  efpecially  as  there  has 
been  an  order  already  mack  for  that  purpofc* 
But  his  Lordfhip's  opinion  was,  that  there 
was  no  oecafion  to  diredl  an  iflue  about  it. 
He  faid,  upon  the  evidence  laid  before  hi<n 
he  had  no  doubt  concerning  it.  The  matter 
now'ajipears  more  plain  than  it  did  in  the  year 
1730.  That  order  appears"  to  have  been 
made  merely  on  reading  certain  affidavits; 
but  now  exhibits  are  produced,  which  makes 
Ae  matter  more  clear.  The  confequence  is, 
that  upon  the  original  bill  the  545  L  mud  be 
direftcd  to  be  brought  into  the  partnerihip 
account;  but  as  to  the  800  /.  Sjoutb-Sea  annui- 
ties, there  is  no  ground  to  allow  the  plaintiffs 
CO  retain  any  benefit  of  that,  that  being  a  mat- 
D  3  tar 


js  $>artnet$fp~ 

ter  in  its  own  nature  not  proper  for  fuch  a 
retainer*  for  which  reafon  that  part^of  the 
bill  mull  be  difmifled,  but  without  cofts. 
With  regard  to  the  other  bill  there  is  no  foun^ 
dation  for  that,  there  being  no  proof  made, 
that  the  fale  was  in  an  unfair  manner ;  that 
bill  therefore  muft  be  difmifled  with  cofts. 
And  fo  his  Lordfhip  was  pleafed  to  decree 
accordingly. 

But,  at  the  fame  time,  in  order  to  conftU 
tute  a  partnership,  and  to  make  a  perfon  lia- 
ble as  a  partner,  Lord  Mansfield  ht\d9  in  the 
cafe  of  Hoare  and  others  againft  Dawes  and 
another  g,  that  there  muft  be  an  agreement 
between  him  and  the  oftenfible  perfon  to  Jhare 
in  all  ri/ques  of  profit  or  lofs,  or  he  muft  have 
permitted  the  other  to  ufe  his  credit,  and  to 
hold  him  out  as  jointly  liable  with  himfelf. 

This  was  an  a&ion  for  money  lent;  and 
after  a  verdift  found  for  the  plaintiff,  a  rule 
for  a  new  trial  was  obtained,  and  the  fadts  ap- 
peared to  be  as  follows :  That  the  plaintiffs, 
who  were  bankers,  had  advanced  a  fum  of 
money  on  certain  tea-Warrants  of  the  Eaft- 
India  Company  to  Contemer  a  broker,  who 
depbfited  the  tea-warrants  with  the  plaintiffs 

*  Doug.  371. 

2S 


&oU)  cpnff  ituttfr.  39 

9$  a  fccurity,  and  alfo  gave  them  his  note 
of  hand  for  the  fum  advanced.  Hie  had  been 
employed  by  a  number  of  perfons,  of  whom 
the  defendants  were  two,  to  purchafe  a  lot  of 
tea  aj:  tjie  Erf-India  Company's  fale,  of  which 
they,  (together  with  himfelf  ),  were  to  have 
feparate  (hares,  the  lots  being  in  general,  top 
large  for  any  one  dealer.  The  pra&ice  at 
fuch  fales  is,  for  the  Company  to  give  a  war- 
rant, or  warrants,  to  the  broker  or  purchafer, 
for  the  delivery  of  the  quantity  of  tea  pur- 
cha&d,  on  payment  being  made.  At  the 
time  of  the  fale,  2$  /.  per  cent,  it  advanced, 
and  is  forfeited,  unlefs  the  whole  is  paid  on  the 
tbird9  which  is  the  Iqft,  day  of  payment;.  If 
paid  fooner,  allowance  is  made  for  prompt 
payment.  The  warrants  are  often  pledged, 
gad  money  raijfed  upon  them  $  generally  con- 
fiderably  lefs  than  the  fuppofed  value  of  the 
tea.  It  happened  however,  in  this  inftance, 
f&tween  the  time  of  the  depofit  of  the  war- 
rants with  the  plaintiffs,  and  the  time  whea 
the  payment  was  to  be  made  ;at  the  India 
Houfe,  that  xhe  value  of  the  tea  funk  fo  much 
as.  to  be  copfiderably  under  the.ampunt  of  the 
fum  .advanced.     The  broker,  in  the  mean 
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tyme^  had  beepme  a  bankrupt,  and  had  in- 

fpjtflied  the  pjainti^'Vho  his  employers  were, 

all  of  whpnv  except  the  defendants,  were 
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fincc  either  dead*  or-  become  bankrupts. 
The  fharesof  the  defendants  were  to  be  two 
fixteenths  of  tbe  whole  lot.  The  ground  of 
the  aftion  was,  that  all  the  employers  of  the 
broker  were  to  be  confidered  as  partners,  and 
jointly  and  fevetally  liable  for  the  .whole. 
The  defendants  owed  nothing  upon  their  own 
two  fixteenths.  There  was  not  any  joint 
concern  in  the  re-difpofal  of  the  tea.  The 
defendant  produced  feveral  bankers  and  bro- 
kers, (of  whom  Cont enter  was  one)  who  faid 
they  had  had  frequent  tranfa&ions  of  this  fort, 
(it  being  a  very  tifual  fpeculation)  and  they 
always  underftood,  that  the  only  fecurity  was 
the  pledge,  and  the  perfonal  fecurity  of  the 
broker,  unlefs  where  the  principles  were  en- 
quired after,  and  declared,  which  was  very 
rarely  done.  That,  as  the  pradticc  was  to 
advance  confiderably  under  the  fuppofed  va- 
lue of  the  tea,  and  it  was  alfo  ufual  to  ftipu- 
late,  that,  if  the  money  was  not  re-paid  within 
a  certain  time,  the  lender  might  fell,  the  war- 
rant wa$  of  itfclf  a  general  and  fufficient  fecu- 
rity. Contender  faid  that  tea- warrants  wfere 
confidered  as  cafh,  and  paffed  by  delivery. 
On  the  ocher  fide,  w  anfwer  to  this  evidence, 
(the  plaintiffs  having,  atfifft>  reftcd  their  cafe 
on  the  faft,  that  there  were  perfons  behind 
the  curtain,  forwhom  the  broker  afted),  two 

witnefles 
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wtneffes  were  called.  One  of  them,  one 
Cartony,  ft  tea-dealer,  fworc,  that  a  broker 
had  once -borrowed  fome  money  for  bim  on 
tea-warrants/' from  the  plaintiffs,  and  that 
the  value  ofthe  tea  having  fallen  under  the 
Aim  advanced,  and  the  broker  hairing  failed, 
he  had  paid  the  difference,  confidering  him- 
felf  as  liable.  The  other  was  a  perfon  who 
had  alfo  dealt  in  tea,  and  in  loans  of  this 
fort,  and  he^fwore,  that  his  idea  had  always 
been,  that  the  perfons  behind  the  curtain 
were  liable;  but,  upon  crofe-examination  he 
faid,  he  never  knew  any  lofs  happen,  nor 
any  demand  a&ually  made,  on  the  brokers 
employers. 

Lord  Maftsfield.—l  considered  this,  at  firft, 
as  a  cafe  of  dormant  partners.  The  law  witTT"* 
re(pe£t  to  them  is  not  difputed,  viz.  that 
they  are  liable  when  difcovered,  becaufe  they 
would  other  wife  receive  ufurious  intereft 
without ^ny  rifle*  but,  towards  the  end  of 
the  caufe,  the  nature  of  the  tranfadfcion,  and 
of  thefe  loans,  was  more  clearly  explained, 
and  I  was  fatisfied  with  the  verdift,  and  am 
now  confirmed  in  my  opinion.  The  evidence 
rf  Cavtony  is  irrelevant,  becaufe  he  faid  the 
broker  borrowed  the  moi^cy/ir  hm%.  and  be- 
fides^e  did  not, dispute  the  deniand.  Is  this 
:•;  a  part- 
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a  partnership ,  between  the  buyers^?  I  think 
k  is  not,  but  merely  ao  undertaking  with  tb« 
hroker  by  each,  for.  a  particular  quantify. 
There  is  no  undertaking  by  one  to  advance 
money  for  another,  nor  any  agreement  to 
{hare  with  one  another  in  the  profit  pr  loft. 
The  broker  undertakes  to  buy  and  fell,  but 
makes  no  advance  without  the  fecurity  of 
the  tea-warrants,  which  are  confidered  as 
calh,  and  pals  by  delivery,  like  Eaft-India 
bonds.  Thefe  warrants  are  pawned  with  the 
lender,  but  the  broker  has  no  power  to 
pledge  the  perfonal  fecurity  of  the  principals. 
He  cannot  fell  the  warrants,  and  borrow  more 
money  on  fuch  perfonal  fecurity. .  It  makes 
no  difference,  whether  fpecific  tea,  or  the 
warrants,  are  delivered  at  the  fale.  It  would 
be  moft  dangerous,  if  the  credit  of  a  perfon, 
who  engages  for  aibrxieth  part,  for  inftance, 
fhould  be  confidered  as  bound  (or  all  the 
other  thirty-nine  parts.  Nm  b*c  in  fader* 
vent.  The  witneffes  did  not  merely  fpeak 
to  opinion,  but  to  matter  of  faft,  and  their 
own  dealings.  They  faid,  the  money  was 
lent  to  the  broker  alone.  Sometimes,  in- 
deed, lenders  hare  required  tQ  knpw  th$ 
principals;  they  did  not  itruft  the  broker 
alone;  but  all  others  who  do  not  afk  after 
the  principals  do.    The  ijote  is  given  as  a 

colla- 


collateral  fecurity  perfonaliy  by  the  holder 
of  the  warrant,  not  in  the  character  of  a  part- 
ner with  other  perforis,  nor  as  a  broker  for 
them.  , 

Willis  and  AJhhurft  Juftices,  of  the  force 
opinion. 

BuUer  Juftice.-^-Thk  is  a  very  plain  cafe. 
The  plaintiffs  had  no  reafon  to  confider  the 
broker  as  a  partner-  with  the  other  perfons, 
for  f/iougb  he  had  a  ihare,  he  did  not  aft  or 
appear  as  a  partner,  nor  were  they  partners 
as  among  themfelv.es.  They  had  never  met 
or  contra&ed  together  as  partners.  If  this 
tran&ttion  were  fufficient  to  confljtute  a 
partnership,  a  broker  would  have  it  in  bis 
power  to  mak$  500  perfons  partners,  who 
had  never  fecn  nor  heard  of  one  another,  or 
might  a*  his  pleafurc,  convert  his  principals 
into  partners,  or  not,  Without  any  authority 
from  them,  by  taking  joint  or  fcparatp  war- 
rants K, 

The  rule  difcharged. 

h  In  this  cafe  the  .plaintiff*  had  firfl  filed  a  bill  in  equity, 
which  was  difmifled  with  cods,  the  Lord  Chancellor 
being  of  opinion,  that  it  was  merely  a  queftioft  of  law. 

And 
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And  if  money  be  lent  to  a  trader  by  a 
partner  who  retires  from  bufinefs,  at  legal 
intereft,  with  an  additional  annuity  for  a 
certain  term  of  years,  it  is  not  to  be  confider- 
ed  a  continuance  of  the  partnerfhip;  for, 
tinder  fuch  circumftances,  it  was  held,  in 
the  cafe  of  Grace  v.  Smith  *,  to  be  eflential  to 
make  a  perfon  fubjeft  as  a  partner,  that  be  is 
interefted  in  the  profits;  that  is,  that  the  ad- 
vantages which  he  derives  from  the  trade  are 
cafual,  a$  depending  on  thofe  profits*  for  if 
they  are  certain  and  defined,  he  is  not  a  part- 
ner, as  here,  where  the  defendant  had  been 
partner  with  one  Robin/on,  but  the  partner- 
Ihip  being  diffolvcd,  the  defendant  agreed  to 
let  a  fum  of  4000/.  remain  in  RobinJon\ 
hands  at  legal  intereft  for  feven  years,  and  to 
receive  befides  an  annuity  of  30©/.  per  annum. 
for  the  fame  time;  all  of  which  was  fecured 
by  Robinfon's  bond.  It  was  held  that  this 
fhould  not  make  the  defendant  a  partner, 
and  fubjeft  to  Robinfon'%  contra&s;  for  he 
had  no  concern  with  the  bufinefs,  and  the 
annuity  and  intereft  was  certain  and  indepen- 
dent of  the  profits. 

But  in  Bldxam  v«  Pell,  Sittings  Hil.  term 
1775,  and  which  is  cited  in  Black.  Rep.  999^ 

*  2  Black.  Rep.  998. 

where 
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where  the  defendant  had  been  partner  with 
one  Brooke,  and  they  agreed  to  feparate,  and 
Brooke  agreed  to  give  him  his  bond  for  2485/. 
with  intereft,  which  fum  had  been  brought 
by  the  defendant  into,  trade,  and  an  annuity 
of  200/.  for  kven  years,  if  Brooke  fo  long 
lived*  as  in  lieu  of  the  profits  of  the  trade; 
and  the  defendant  had  at  all  times  liberty  to 
infpedt  Brooke's  books. 

The  defendant  was  adjudged  to  be  a  part- 
ner and  liable ;  for  the  charge  had  reference 
to  the  profits,  it  was  cafual  as  depending  on 
Brooke  %  life,  and  his  right  to  infpett  the 
books  was  th^t  of  a  partner. 

Sip  that  the  true  criterion  feems  tp  be, 
the  intereft  of  the  party  in  the  profits,  and  it 
alfo  appears  to  be  neoeffary,  in  order  to 
charge  a  perfon  as  partner  on  the  ground  of 
lharing  in  profit  and  lofs,  to  (hew  they  were 
concerned  not  only  in  the  joint  purchafe,  but 
in  the  joint  /ale ;  that  is,  that  their  intereft 
fiiould  continue  joint  till  the  time  of  the  fale, 
when  the  profit  and  lofs  would  be  afcer- 
tained.  A  man  entering  into  ari  agreement 
and  afterwards  fubdividing  his  beneficial  in- 
tereft under  it,  among  others,  is  alone  liable 
to  the   performance,   and   the   fub-contra<5t 

does 
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docs  not  conftitute  a  partnerfhip.  Thus  in 
Coop  v.  Eyre  k,  where  an  aftion  was  brought 
by  the  plaintiffs,  who  were  the  owners  of  a 
Greenland  (hip*  againft  the  defendants,  upon 
an  agreement  to  purchafe  a  cargo  of  oil* 
The  declaration  ftated,  that  on  the  29th  of 
Auguft  1786,  the  plaintiffs  fold  the  cargo  to 
the  defendants,  at  the  rate  of  ao  /.  per  ton, 
to  be  received  as  foon  as  it  was  boiled  and 
ready •  That  by  way  of  collateral  fecurity, 
two  bills  of  exchange  were  depofited  in  the 
hands  of  the  plaintiffs,  one  of  which  was  ac- 
cepted by  the  defendants  Eyre,  Atkinfon and 
Walton.  That  the  fale  being  fo  made,  and 
it  being  expe&ed  that  the  defendants  would 
not  take  away  the  oil  purfuant  to  the  terms 
of  the  fale,  it  was  afterwards  agreed  between 
the  plaintiffs  and  defendants,  by  the  name  of 
Benjamin  Eyre  and  Co.  that  the  plaintiffs 
fliodld  keep  the  oil  in  their  pofleffion,  till  the 
id  of  January  following;  and  if  the  defend- 
ants did  not  pay  for  it  on  or  before  that  day, 
the  plaintiffs  were  to  be  at  liberty  to  autho- 
rise the  broker  to  re-fell  it  at  the  beft  price 
he  could  get ;  and  if  upon  fuch  re-fale,  the 
oil  ftiould  not  produce  20/.  per  ton,  with 
all  charges,  the  plaintiffs  were  to  deduft  the 

^H.  Black.  Rep.  37. 

-       •    differ- 
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difference  of  the  price,  out  of  the  bills  plated 
in  their  hands  as  a  Collateral  fecurity.     The 
declaration  then  ftated,  that  the  defendants 
neither  paid  for  the  oil,  of  took  it  away,  and  * 
therefore  the  plaintiffk  authorifed  the  broker 
to  re-fc\l  it.     That  the  deficiencies  upon  the 
re-fale  amounted  to  400  /.  befides  brokerage, 
&c.  100/.  and  that  the  bill  of  exchange  ac- 
cepted by  the  defendants  was  prefented  to 
them  for  payment,  and  refufed.     Before  this 
aftion  was  brought,  Eyre  and  Co,  had  become 
bankrupts.     It  appeared  in  evidence  on  the 
trial,  that  on  the  24th  of  Auguftx  1786,  the 
defendants,  Eyre  for  hrmfelf  and  partners,  who 
Were  Atkinf on  arid  Walton,  general  merchants, 
Hatter/ley  for  himfeif  and  Stephens,  who  were 
oil- merchants,  and  Pugb  for  himfeif  and  fori, 
Who  were  alfo  oil- merchants,  agreed  to  pur- 
diafe  jointly  as  rftueh  oil  as  they  could  pro- 
cure, oft  a  profpeft  that  the  price  of  that 
commodity  would  rife  j  that  Eyre  fhould'be 
the  oftenfible  buyer,  artd  the  others  (hare  in 
fc»   ptrrchafe,  at  the'  fiime  price  which  he 
might  give.     Hatter/ley  and  Co.  were  to  have 
one  fourth,  Pugb  One  fourth,  and  Eyre  and  Co. 
the  remaining  moiety.  That  they  bought  large 
quantities  of  oil,  belonging  to  other  Hiips,  a'rid 
other  traders, befides  the  plaintiffs,in  the  name 
of  Eyre  and  Co.   That  HatterJIey  and  Pugboc- 

cafionally 
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cafionaliy  came  forwards,  and  gave  dire&ions 
as  to  the  delivery  of  the  oils,  and  otherwife  in- 
terfered in  the  tranfa&ion;  and  alfomade  ma- 
ny declarations,  that  they  were  all  jointly  inte- 
refted  in  thedifferent  purchafes,  and  that  there 
v/as  a  general  concern  between  them.  On 
the  part  of  the  defendants  it  was  infifted,  that 
the  contract  of  fale  was  made  between  the 
plaintiffs  and  Eyre  and  Co.  only ;  and  that  the 
agreement  entered  into  between  themfelves, 
was  only  a  fub-contra£t,  and  did  not  confti- 
tute  a  partnerfhip ;  and  the  learned  Judge 
who  tried  the  caufe  being  of  the  fame  opini- 
on, direfted  averdift  to  be  found  for  the  de- 
fendants, which  was  accordingly  done.  The 
plaintiffs  therefore  moved  the  Court  for  a 
new  trial,  on  the  ground  of  mif-dire6tion ; 
and  after  the  cafe  had  been  fully  argued,  the 
Court  refufed  to  grant  a  new  trial,  being  of 
opinion,  that  the  verdidt  was  proper.  For 
as  this  was  an  altion  on  a  contract  of  fale,  the 
vendor  can  have  no  remedy  againft  any  per- 
fon  with  whom  he  has  not  contradted,  un- 
lefs  there  be  a  partnerfhip,  in  which  cafe  all 
the  partners  are  liable  as  one  individual.  It 
was  juftiy  obferved,  that  a  lecret  partnerfhip 
can  be  no  confideration  to  the  vendor,  though 
for  reafpns  of  pQlicy  and  general  expedience, 
the  law  is  pofitive  with  refpeft  to  the  fecret 

partner, 


f 
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partner,  that  when  difcovered  he  fliall  be  lia- 
ble to  the  whole  extent.    In  many  parts  of 
Europe  limited  partnerships  are  allowed,  pro- 
vided they  be  entered  on  a  regifter ;  but  the 
law  of  England  is  other  wife,  the  rule  hieing, 
that  if  a  partner  (hares  in  advantages,  he  alfo 
{hares  in  all  difadvantages.    In  order  to  con* 
ftitute  a  partnerfhip,  a  communion  of  profit 
and  lofs  is  eflential :  and  the  fhares  muft  be 
joint,  though  it  is  not  neceflary  that  they 
lhould  be  equal.     If  the  parties  be  jointly 
concerned  in  the  purchafe,  they  muft  alfo  be 
jointly  concerned  in  the  future  fale ;  other- 
wife  they  are  not  partners.    In  the  prefent 
cafe  Eyre  was  a  mere  fpeculator,  and  the 
other  defendants  were  to  (hare  in  the  pur- 
chafe, but  were  not  jointly  interefted  in  any 
fubfequentdifpofuion  of  the  property.  Though 
they  may  by  other  purchafes  have  concluded 
themfelyes  as  to  fome  particular  vendors,  yet 
in  the  tranfa&ion  in  queftion  there  was  not 
that  communion  between  them,  which  is  ne- 
ceflary to  make  them  partners ;  their  agree- 
ment was  a  fub-contraft,  which  may  be  exe- 
cutory; as  it  was  to  fhare  in  a  purchafe  to 
be  made.     The  feller  looked  to  no  other  fe- 
curity  than  Eyre  and  Co.     To  them  the  cre- 
dit, was  given,  and  they  only  were  liable  1. 
i  tL  Blac.  37. 

E    .      .  Iq 


In  an  Implied  partnerfhip,  there  fhouM  be 
a  moral  power,  at  leaft,  in  each  individual,  of 
performing  what  is  undertaken  on  behalf  of 
the.Mfhdle;  and  fince  the  very  bajis  upon 
tthich  iiich  a  partnerfhip  muft  be  founded,  b 
the  principle  of  mutual  juftice,  fb  muft  alfo 
the  advantages,  or  disadvantages  arrfmg  from 
fucJl  irhplied  agreements  betweerf  the  parties, 
be  determinable  atone  according  to  the  rule9 
of  equity,  and  not  fubjeft  to  the  expreft  forma 
of  Uw.  Nevertheleft  the  cuftoms  of  mer-» 
chants  in  this  country,  are  unhrerfally  adhered 
to  pn  deciding  upon  differences  between  part- 
ies of  this  defcription  9  becaufe  thofc  very 
cuftoms  ainft  at  the  prevention  of  w?ong,  and 
are  themfelves  founded  upon  the  very  fame 
principles  of  unlverfef  equity. 

According  to  the  cuftom  of  England,  if 
two  joint  merchants  occupy  their  ftocfc,  goods 
and  merchandize  in  common,  to  their  com- 
mon profit,  one  of  them  naming  himfelf  a 
merchant,  (hall  have  an  account-  againft  the 
other,  naming  hitn  a  merchant;  and  fhall 
charge,  him  as  receptor  denariorumy  We  m.  that 
is,  as  receiver  of  the  money  of  him  B.  from 
whatever  caufe  and  contract  it  ftiall  redound 
to  the  common-  profit  ot  then*^.  and  &.  n,  as 

m  Co.  Litt.  172,  lib.  Intrat.  17, 18,  19. 
•  F.N.B.  1*7.  D, 

may 


may  be  made  appear  by  Lex  Mercatorfa,  ;io 
H.  y.  16,  a. 

In  an  a&ion  upon  the  cafe°  againft  A.  the 
plaintiff  declares  upon  the  cuftota. between 
merchants,  &c.  that  if  two  merchants  are 
found  in  arrears  upon  account  and  they  prov 
mife  to  pay  it  at  certain  days,  that  any  or  ci- 
ther of  them  may  be  charged  fingly  *  and  then 
fhewed  the  account,  that  A.  and  B.  were 
found  m  arrears  fo  much,  &c.  and  promifed 
to  pay  it  at  certain  daysy  but  did  not,  and  the 
plaintiff  brought  his  a<$ion  againft  A.  only, 
and  refolved  that  it  lay, 

If  two  joint  merchants  make  B.  their  fao- 
tor,  and  One  cfies,  leaving  an  exetutor,  this 
executor  and  the  furvivor  cannot  join  in  an 
a&ion  againff  the  faflftr  P j  for  though  the  duty 
does  not  furvfte,  yii  tlie  remedy  does  j  arid 
therefore  on  recovery,  he  muft  be  accounta- 
ble to  the  executor  for  that  q. 

Nor  caft  an  executor  and  the  furviving 
merchant  be  jointly  fued,,  becaufe  the  firft  is 

•  2"  RolV's  Afiri  762, 703. 

*  2  Salk.  444. 

*  Martin  v.  Crompe,  1 Ld.  Raym.  f{o. 

Ea  to 


to  be  charged  de  bonis  t  eft  at  oris,  and  the  other 
de  bonis  propriis  T. 

In  an  implied  partnerfhip,  by  the  cuftom 
of  England,  one  of  two  joint-traders  accepts 
a  bill  f,  drawn  on  both  for  him  and  partner, 
it  binds  both  if  it  concerns  the  trade;  but 
otherwise,  if  it  concerns  the  acceptor  only  in 
a  diftinft  intereft  and  refpeft. 

But,t  if  a  fa&or  of  an  incorporated  Com- 
pany draw  a  bill  on  fuch  Company,  and  any 
member  accept  it,  the  acceptance  fhall  not 
bind  the  Company,  nor  any  other  member 
of  it,  becaufe  it  is  a  private  aft  of  the  party, 
and  not  a  public  aft  of  the  Company, 

On  the  fame  principle,  if  ten  merchants, 
each  in  his  individual  capacity,  employ  one 
fa&or,  ahcl  he  draw  a  bill  on  all  of  them, 
and  one  accept  it,  this  fhall  bind  him  and  not 

r  Carth.  170,  171.     2  Lev.  228.    3  Lev.  290. 

•Pinkney  v.  Hall,  1  Salk.  126,  Gilb.L.E.  117, 
j  18.  Kyd,  19. 

t  Winch.  24,  25.  Styl.  370.  Moll.  b.  2.  c.  10. 
f.  18,  19.  29.  Ld.  Raym.  175.  Salk.  126.  2  Salk. 
442.  3  Bac.  Abr.  611.  5  Mod.  398,  12  Mod.  345. 
Hard.  485.    Vent,  152.    Lev.  198. 

the 
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the.  reft,  becaufe  they  arc  feparate  in  intereft, 
the  onff  from  the  other* 

. .  •  ■     *     > 

Whether  a  corporation,  which  has  not  a 
ipecial  power  exprdsly  given  for  the  purpofe, 
can  j>e  concerned  in  drawing,  or  accepting  a 
bill  of  exchange  or  promiffory  note,  or  in 
the  negotiation  of  either,  or  can  be  made  the 
payee,  is  a  queftion  which  feems  never  to 
have  had  the  confederation  of  a  Court;  per- 
haps, becaufe  nobody  has  ever  entertained  a 
doubt  on  this  head  u.  And  it  feems  to  have 
been  taken  for  granted  by  the  Legiflature* 
and  it  is  confident  with  the  general  principles 
oflaw,  that,  -  by  the  intervention  of  an  agent 
or  fervant  lawfully  author i fed,  a  corporation 
on  which  no  reftrainc  is  impofed  in  its  ori- 
ginal conftitution,  might  in  this  refpedt  a6t 
as  a  natural  perfon.  There  is,  however,  a 
provi/o  in  this  Att>  that  no  body  politic  or 
corporate  fhall  have  power,  by  virtue  of  it, 
to  iffue  or  give  out  notes,  by  themfelves  or 
their  fervants,  other  than  fuch  as  they  might 
have  iffued,  if  this  Ait  had  not  been  made. 

The  bank  of  England  has  a  fpecial  power 
conferred  on  it  for  this  purpofey. 

u  Vide  Edie  v.  Eaft  India  Company,  2  Burr.  1216* 
*  3  &  4  Ann.  c.  9. 
yjW.&M.c,  20. f.  28. 

Ej  Where 


'  Where  a  bill  or  note  is  drawn  in  favour  of 
two  or  more,  in  partnership  wkh  one  another, 
an  indorfement  by  one  will  bind  both,  if  the 
inftrument  concern  their  jbmt*trad«:  lbz, 
where  it  is  in  favour -of  them,  or  either  of 
them,  an  indorfement  by  one  is  a  ^  Effi- 
cient transfer,  though  they  be  not  in  pirt- 
nerfhip. 

So>  where  a  bill  drawn  by  two  is  made 
papable  to  them  or  their  order,  it  would  feem 
from  priftfciple^  that  either  might  transfer 
without  the  other;  for  when  two  perfons 
join  in  tlje  fame  Bill,  they  hold  tbetnfetves  out 
to  the  world  a$  partners,  and,  for  that  furpofe 
are  to  be  treated  as pcb.K 

*  JXqng.  63a. 
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»i#FERENT    KINDS. 

AS  tht  proper  objeft  ml  p*f tnerfliip  it 
to  facilitate  the  ufcleffttkuBg*  wbrh* 
tradc^  or  commerce  for  which  the  partner- 
(kip  is  contra&ed:  and  to  fecttfe  t<*  every  oat 
of  ebe  partners  out  of  the  H*ar$  whi^h  he  h*$ 
contributed,  in  eotfjuaftion  wkk  his  co-port? 
nets,  fach  profit*  tad  advantages  a»  none  of 
tbtm  could  be:  abfe  t#  nvake  by  them&lvcs  ; 
it  may  be  fit  to  enqtike  vfrhat  are  die  different 
feiads  of  partnerihips  tfhieh  f triad  to  prbduct 
fuch  effefts  ?  And  uockc  that  defcripd<to'are 
claffed  thofe  partnerfhips  which  demand  the 
sotted  hebot,  intbftirf,  care*  credit*  mtittey, 
and  other  afiftaocer  of  fbrcnd  perfbfife  for  the 
purpofe  of  incireafiftg,  tsade  and  commerce, 
either  foreign  or  domeftic,  and  thereby  ren- 
dering the  feience  of  camwierce  more  bene- 
ficial to  the  fenweesf  of  the  ftafe,  and'  profit 
*bk  a*  well  a«  honoiuaWfr  to  the  merchant* 
and  traders  themfelves. 

It  is  common  for  perfons  to  enter  eithet 

into  a  general  partnerftiip  or  feciety  of  all 
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their  goods*,  or  into  a  particular  partner- 
ship which  regards  only  fome  fingle  fpecies 
of  commerce;  and  the  dock  and  effects 
which  are  put  into  the  partnerfhip,  become 
common  to  all  the  partners,  altho'  they  are 
not  delivered,  (after  an  agreement  executed 
between  the  parties)  and  altho'  they  remain 
in  the  pofleffion  of  that  partner  who  was  the 
owner  of  them  before  the  pattnerfhip  was 
contracted.  For,  (by  conftruftion  of  law) 
this  intention  of  the '  partners  to  communi- 
cate the  goods,  according  to  -agreement, 
iftakes*  a  /^//-delivery  of  them, .  and  each  of 
the  partners  fjoffeffes  for  all  the'  others,  thdt 
whith  belongs  to  thefti  in  common,  which 
is  in  his  cuftody;  each  of. them  being  pof- 
fefled  ftr  my  *t  P&  tout. 

.The  king  by  his  charter  may  conftitute 
fraternities,  or  companies,  for  the  manage* 
tnent  of  foreign  or  domeftic  trade  b. 

•  For  trade  cannot  be  maintained  or  in- 
created  withott  order  and  government  c ;  *  and 
•therefore,  the  king  may  ered  gilclaminercato- 

*  %oiv*may,  u  e.  Communion,  Juft.  de  Societate,  lib.  3* 
.tit.  26. 

*Com.  Dig.  Trade,  (B.) 
..     «  Com.  Dig.  Trade,  (D.) 

"     "  tiam% 
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nam,  a  fraternity  or  incorporation  of  mer-*. 
chants;  for  the  ad  vantage  of  trade  d. 

And  none  but  the  king  can;  ere&Ta  fotiety 
for  trade,  or  public  trading  company  «. 

But  the  king  by  his  charter  canhot  make 
a  total  reftraint  of  trade,,  fotf.  fuch  a  patent 
would  be  void  **. 

None  of  the  public  trading  companies  in* 
corporated  by  royal  charter  in  this  country 
for  the  pOrpofe  of  trade,  are  to  be  confidered 
as  partnerfhips,  within  any,  of  the  legal  prin- 
ciples applicable  to  partnerfhips  formed  by 
the  voluntary  agreemeat  of  individuals.  For 
in.  fuch  chartered  companies  where  a  tr^de 
is  to  be  carried  on  under  the- corporate  name 
in  joint  ftoCk  C*s  1S  *hc  cafe  with  the  Eaft« 
India  Company,  £siV.)  there  are  exprefs  pro- 
vifions  that  the  members  are  not  liable,  on 
account  pf  the,  joint  trade,  in  their  individual 
jcapaciries;  nor  one  of  them  for  the  debts  or 
engagements  contracted  by  others ;  but  only 
for  their  refpe£live  (hares  or  intereft  in  the 
joint    ftock,     and   that   upon   trade,     and 

«*J8  Co.  125.  a, 
c  Skinner  224, 
f  3  Mod  132, 

contracts 


CWtfa^l^  carried  on,  or  made  hx  the  corpo- 
rate charaftw  pf  fuch  chartered  bodies, 

.Therefore  if  one  or  more  perfons  enter 
into  fuch  a  fociecy,  and  become  (barer*  of 
the  property  and  joint  (lock,  yet  fuch  a  join- 
ing together  does  not  eonftitute  partnerfhip 
according  to  the  cuftom  of  merchants,  nor 
within  the  principles  of  law  eftablifhed  rc~ 
ipefting  joint  traders. 

■-;  •  Parinerjbify  whfcjki  in  arithmetic  n  <&$**&* 
miaated  WelhwftAfc  er  the  mode  of  ^djufting 
partfler&itp  aoc&unw  aad  profits  is  a  rule  of 
jg*e*t  ufe  in  balancing  accounts  ampngft  m<r- 
thants,  and  others  &f  (flips  $  where  a  num- 
ber of  perfons  putting  together  a  general 
frock,  it  is  reqbwetf  to  give  every  one  bis 
proportional  (hare  of  lofs,  or  gain. 

-•Tk*  golden  ruts  feveral  times  repeated,  is 
the  bafis  of  feltowjhip,  and  fuMy  anfwers  aH 
tjueftions  of  that  kind :  for  as  the  whole  flock 
is  to  the  total  thereby  gained,  or  loft;  fo 
each  man's  particular  (hare  is  to  his  proper 
iflbare  of  lofs  or  gain.  Wherefore,  the  feveral 
fums  of  money  pf  every  partner  are  to.  be 
gathered  into  one  /urn,  for  the  firft  term; 
the  common  gain,  or  lofs,  for  the  fecond  j 

and 
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and  every  man's  particular  (hare  for  the  third; 
?/id  the  rule  a/ three  is  then  to  be  wrought  To 
jnapy  times  as  there  are  partners. 

There  are  two  cafes  of  this  rule  in  aritht- 
metic,  thcone  without,  the  oth$r  with  tim$. 

Fello>vihip  without  time,  is  where  the 
quantity  of  (lock,  contributed  by  each  pen- 
ton  is  alone  confidered;  without  any  partial*- 
lar  regard  to  the  length  of  time  that  any  6f 
their  monies  were  employed.  For  examples 
A.  B.  an£  C.  freight  a  (hip  with  an  tons  of 
wines  A.  laying  out  1342/.  B.  1178/.  and 
C  ffjo/.  towards  the  fame;  the  whole  cargo 
i$  folcj  at  5?/.  jw  tpn.  .  Q±  What  lhall  each 
pprfpn  receive  ? 

Find  the  whole  produce  qf  the  wine  by 
ffiHl^ptying  2*?  by  32,  which  yields  6784. 
Thep,  adflipg  together  the  fev$ral  ftock*, 
*34*>  M7*ji  ao4  639*  which  raafcp.s.  ji.5^ 
the  work  vy\\\  ftand  thus : 

f  1342— Anfw.  3890, 1993*  fifo 

3150:  $784}H78 =—-2.537,  0006,  &c. 

'    (  630—— 1356,  8. 


PV 


?fQ9f  3?  59  6784. 

Fellow* 


Fellowfhip  with  time,  is  where  the  time 
therein  the  money,  &c.  were  employed, 
enters  into  the  account.  As  for  example, 
viz.  A.  B.  C.  commence  a  partnerlhip  the 
firft  of  January,  for  a  year..  A.  the.  fame 
day  difburfed  too /.whereof  he  received  back 
again,  on  the  firft  of  April,  20  /.  B.  pays, 
an  the  firft  of  March,  60/.  and  more,  the  firft 
<&Augufi  idol:  C. pays,  the  firft  of  July, 
140/.  and,  the  firft  oiQftober,  withdraws  40  /. 
At  the  year's^  end  their  clear  gain  is  14a  U 
<)ir.  What  is  each  partner's  dueg?  A/s 
tool.4  multiplied  by  three  months,  the  time 
it  was  in,  makes  300/.  and  the  remaining 
80,  by  nine  months^  720,  in  all  1020/.  of 
A.'s  contribution.  Fori?.  60,  into  10,  gives 
6oo;  and  100  into  5,  500  j  in  all  iioo/.  for 
JS.  For  C.  140  into  3,  gives  420 ;  and  100 
into  3,  is  300  i  in  all  720/.  for  C.  Now, 
10204-1100+720-2840  for  the  common 
antecedent,  and  the  gain  142,  is  for  the  ge- 
neral confequent;  the  rule  will  Hand  thus : 
{1020  Anf.  51 

hop  $$ 

720  36 

Proof   2840  142 

S  N.  B.  All  the  particular  times  (ifnotfo  given)  muft 
be  reduced  into  one  denomination, viz.  into  years,months, 
Weeks,  or  days. 

By 
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By  the  Roman  Law,  the  focial  contract*  or 
partnerfhip,  needed  no  othor  folemnity,  .but 
the  fole  confent  of  parties,  without  any  writing 
at  all. 

The  French  diftinguifhed  three  kinds. of 
mercantile_/fa*>/y;  ordinary  fociety,  called  alfo 
collefiive  and  general ->  focieiy  in  commendam  or 
commandity,  and  anonymous  Jocietyy  called  alfo 
momentary  and  inconnue. 

The  firft  was  where  feveral  merchants 
a&ed  alike  in  the  affairs  of  fche  fociety,  and  did 
all  under  their  colle&ive  names,  which  were 
public,  and  known  to  every  body. 

Society  in  commendam,  Sic.  was  that  be?- 
tween  two  pertbns,  one  of  whom  only  put  his 
money  into  ftock,  without  doing  any  other 
office  of  a  copartner;  the  other,  who  was 
called  the  complementary  of  the  fociety,  dif* 
patching  all  the  bufinefs  under  his  own  name. 
Thisjociety  was  very  ufeful  to  the  (late  \  in- 
afmuch  as  all  kinds  of  perfons,  even  nobles, 
and  profeffional  men,  might  contraft  it,  and 
thus  make  their  money  of  fervice  to  the  pub- 
lic j  and  thofe  who  had  no  fortune  of  their 
own  to  trade  withal,  hereby  found  means  of 
cftablilhing  themfelves  in  the  world,  andF  of 

making 
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making  thtir  induffiry  and  addrCfs  ferv&e* 
Able. 

Anonymous  fociety  was  that  where  ali  the 
members  were  employed,  each  particularly, 
in  the  common  intercft,  arid  each  wa*  ac- 
countable  for  profits,  &c.  to  the  reft;  but 
without  the  public's  being  infbrnbed  thereof* 
io  that  the  feller  had  only  aft  a&ion  agabft 
the  particular  buyer,  no  other  name  appear* 
ing. 

It  was  aHb  called  momentary y  becaufe  fre- 
quently toade  on  par  trcular  oCcafions,  and 
ceafing  with  them :  as  in  the  miking  a  pur* 

chafe,  the  felling  any  commodity,  &c. 

Of  this  they  diftinguiflied  four  kinds  \fici- 
ety  by  participation*  which  wasufuaHy  formed 
by  letters  from  one  city  to  another,  where  a 
merchandize  was  to  be  bought  or  fold.  The 
iecond  was,  when  two  or  three  perfons  went 
together  to  fairs  to  buy  goods.  The  third, 
when  two  or  three  perfons  agreed  to  buy  tip 
the  whole  of  fome  commodity,  in  any  coun- 
try, to  fell  it  again  at  their  own  price.  And 
the  fourth  was,  when  three  or  four  pcrfon$ 
made  a  journey  togerher,  to  buy  and  fell  the 
fame  commodity,     Befides  merchants,  peo- 


pie  of  quality,  &c.  were  admitted  into  dlefe 
Mnonymous  /ochrties. 

Although  partnerfhip,  of  fellowship,  tnd 
company,  or  fociety,  according  to  the  civil 
lair  writers,  mean  much  the  fame  thing;  yet 
the  raftom  of  Engfani  has  made  a  difference 
between  them ;  partnership  being  uftderftood 
of  two  or  three  dealers,  or  not  many  more;  and 
company  ufually  of  a  greater  number;  fuch 
are  the  fraternities  of  the  feveral  profeflions 
and  trades  incorporated  wkhin  the  city  of 
London.  So  alfo  the  Eafi-India  Company,  or 
other  like  corporations,  which  cannot  be  eila- 
blHhed  without  the  conceflion  of  the  Sove- 
reign, by  letters  patent,  char  ters,«&c.  Where- 
as in  partnerfhip,  the  bare  confent  of  the 
partners,  fixed  and  certified  by  afts  or  con- 
tracts, is  wholly  fufficient ;  which  a&s  or  con- 
tracts are  made  for  the  reciprocal  advantage 
of  all  who  engage  therein,  and  in  which  fuch 
care  is  neceffarily  exadled  from  each  partner, 
fcs  every  prudent  man  commonly  takes  of  his 
own  concerns  in  life;  confequently  each  part- 
ner fhould  be  anfwerable  for  wilful  negleft  in 
the  joint  trade  or  commerce  fo  engaged  in 
for  their  mutual  benefit. 

1  Partnerfhip* 
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Partnerfhips  in  trade  differ  from  one  ano- 
ther  according  to  the  degrees  of  intereft,  and 
the  intention  of  the  perfons  tf  ho  join  in  them ; 
and  they  are,  either,  where  all  the  partners 
appear  oftenfibly,  or,  where  fome  of  them 
are  dormant ;  with  a  view  to  confider  the 
nature  of  fuch  partnerfhips,  I  fhall  proceed 
to  clafs  the  different  kinds  as  they  feem  to 
occur  in  the  ordinary  courfe  of  mutual  deal- 
ings and  tranfa&ions  in  trade. 

And  fuch  partnerfhips  in  trade  may  be 
clafled  under  two  heads*  namely,  general,  and 
Jpecial. 

Firft,  general,  for  the  ordinary  purpofes  of 
carrying  on  trade. 

Secondly,  fpecial,  for  a  particular  concern, 
or  in  a  (ingle  dealing  or  tranfa&ion,  as 
part-owners  of  fhips,  and  for  a  fingle  voy- 
age under  a  charter-party  of  affreightment,  or 
othcrwife. 


CHAPTER    IV. 

ceueral. 

ACCORDING  to  the  tenor  of  the  rf* 
vil  law,  it  would  feemJthat  a  general 
partnerfhip  indited  in  it  every  thing  that 
might  belong  to  the  partners,  either  real  or 
perfonal,  or  which  they  might  acquire  by  any 
lawful  caufe  whatfoever.  But,  in  order  to 
purfue  the  plan  prefcribed  in  the  foregoing 
chapter,  it  may  b6  fufficient  for  me  to  cojifi- 
der  the  nature  of  a  general  partnerfhip,  as  far 
ks  it  applies  to  the  ordinary  courfe  of  mutual 
dealings  and  tranfaftions  in  trade,  which  re- 
fpe&s  only  perfonal  chattels,  and  is  regulated 
by  the  law  merchant  as  eftabliftied  in  equity, 
and  confirmed  by  common  law. 

Where  two  or  more  merchants  agree  to 
join  together  in  any  way  for  the  purpofe  of 
carrying  on  trade,  they  are  fatd  to  be  in  com- 
pany, and  muft  be  confidcred  partners.  And 
by  the  law  merchant,  which  is  part  of  the 
law  of  England*^  they  are  recognized  and 

»  Co.  Lit.  1 1.  fc.     2  Roll.  Abr.  1 14. 
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treated  as  partners,  whether  there  was  an  ex* 
frefs  agreement  entered  mta  by  the  parties 
or  not,  provided  they  appear  oftenfibly  to  the 
world  as  joint-traders* 

In  fuch  a  general  partnerfhip,  where  an  inr-^ 
dividual  merchant  deals  with  either  of  them, 
he  goes  upon  the  credit  of  the  whole  b,  confi- 
dering  the  a£t  of  one,  in  a  joint  concern,  as 
the  aft  of  the  whole  copartnerlhip  firm, 
throughout  the  ordinary  courfe  of  general 
trade* 

.  So  in  the  cafe  of  — —  v.  Layfeldc,  where 
there  are  feveral  partners,  and  a  man  goes  up- 
ch  the  credit  of  all,  the  aft  of  one  fhall  be 
prefumed  the  ad  of  aH,  and  is  evidence 
againft  the  reft,  to  bind  the  whole,  unlefs  ei- 
ther of  them  can  fhew  a  difclaimer,  or  refufal 
to  be  concerned.  In  this  cafe  Layfield  and 
the  other  defendants  were  bankers,  and  Lay- 
Jield  fold  a  lottery  ticket  in  the  double  exchange 
lottery  (in  which  feveral  bankers  were  trus- 
tees) to  the  plaintiff,  and  undertook  to  pay 
the  prize  arifing  from  it,  the  other  partners 
were  held  to  be  liable,  no  difclaimer  appear- 


fc  3  Bac.  Abr.  $go. 

€  Nifi  Prius,  per  Holt,  Ck.  J. 
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tag;  for  the  lottery  having  been  conduced 
by  bankers,  the  plaintiff  appeared  to  be  well 
grounded  in  looking  to  the  joint-credit  of 
Layfield's  partners.  But,  notwithftanding, 
where  the  perfon  bringing  the  a&ion  has 
looked  to  the  faith  of  feveral  partners,  who 
are  in  bufinefs  together,  arid  has  relied  upon 
their  joint-credit,  though  but  one  only  of  the 
partners  a&ed,  t}ie  proof  of  the  aft  of  one 
{hall  charge  them  all  -,  yet  it  muft  be  made 
out  in  an  a&ion  at  common  law  <*,  that  fuch 
debt  or  contra£l  was  joint,  before  the  other 
partners  fhall  be  charged. 

"For  in  ajfumpjit  againft  feveral,  a  joint 
ft  debt  of  contract  muft  be  proved;  otherwife 
"  the  proof  would  not  correfpond  with  the 
cc  declaration ."  Yet  Courts  of  Equity  have 
governed  themfelvos  by  more  general  rules> 
as  to  the  mode  of  proof. 

And  here  occurs  that  moft  excellent  defi- 
nition of  the  mode  of  proof,  as  laid  down  by 
Mr.  Juftice  Blackftonee,  in  his  chapter  of 
proceedings  in  the  Courts  of  Equity.  <c  And, 
cc  firft  as  to  the  mode  of  proof.    When  fa&s, 

*  Bullcr,  N.  P.  129. 

•  Black.  Cora.  vol.  3.  p.  437. 
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€€  or  their  leading  circumftances,  reft  only  Fit 
fC  the  knowledge  of  the  party,  a  Court  of 
"  Equity  applies  itfelf  to  his  conference,  and 
4t  purges  him  upon  oath  with  regard  to  the 
*  truth  of  the  tranfa&ion  j  and  that  being 
fC  once  difcovered,  the  judgment  is  the  fame 
"  in  equity  as  it  would  have  been  at  law* 
•c  But,  for  want  of  this  difcovery  at  law,  the 
u  Courts  of  Equity  have  acquired  a  concur- 
€C  rent  jurifdi&ion  with  every  other  court  ia 
cc  all  matters  of  account.  As  incident  to  ac- 
f<  counts,  they  take  a  concurrent  cognizance 
€S  of  the  adminiftration  of  pcrfonal  afiets,  con- 
€€  feqtrently  of  debts,  legacies*  the  diftribtr- 
w  tion  of  the  refidue,  and  the  conduct  of  e*e- 
"  cutors  and  adminiftratqrs*  As  incident  to 
cc  accounts,  they  alfo  take  the  concurrent  ju- 
C(  rtfdidtion  of  tithes,  and  all  queftions  relating 
"  (hereto,,  of  all  dealings  in  partnerfhip,  and 
u  many  other  mercantile  tranfa&ions."  Sa 
that  partnerfhips  are  properly  cognizable  by 
Courts  of  Equity ;  and  it  is  certainly  for  the 
advantage  of  trade,  that  mercantile  tranfac- 
tions  are  not  fubjeft  to  be  rcftraincd  by  all 
the  technical  forms  of  law. 

Thus  in  Trin.  1693,  after  much  confuta- 
tion, it  feems  to  have  been  eftablifhed  in  a 

cafe 


pntrat  €9 

cafcf  where  Jf.  and  B.  were  partners.  yf9 
fammzd  rnomy>  and  gave  his  note  fubferibed 
for  fclf  and  company.  There  was  no  proofs 
that  the  money  was  brought  into  (lockout  the 
mmty  was  paid  in  thtjhop.  Ptr  Cur.  The 
note  of  one  partner  (the  money  being  paid  in 
the  l"hbp)  bihds  both,  and  though  at  law  the 
note  ftands  good  only  againft  the  executor  of 
the  furvi  ving  partner,  who  was  A.  who  receiv- 
ed the  money  and  figned  the  note,  yet  it  it 
proper  in  equity  to  follow  the  eftate  in  B.  for 
fatisfaftion ;  and  decreed  accordingly.  It 
appears  that  this  cafe,  after  a  difmiffion  by 
the  Mafter  of  the  Rolls,  was  heard  on  ap- 
peal, Mich.  1692.  when  no  notice  is  taken  of 
any  mention  to  have  been  made  of  the  cir- 
cumstance of  the  money's  being  paid  in  the 
fliop,  and  yet  then  H  the  Court  declared  they 
took  it  that  both  partners  were  bound. 

And  fuch  may  be  confidered  the  invariable 
praftice  of  merchants  in  their  dealings  and 
tranfa&ions,  where  there  is  a  general  partner- 
ship to  carry  on  trade.  But,  where  two 
entered  into  articles  of  copartnerfhip,  each 

/  2  Vern.  292. 

g  i6Vin.  Ab.  243. 

A  See  2  Vern.  277. 

F  3  brought 
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brought  in  1000/.  ftock.  There  was  to  be 
no  benefit  of  furvivorfhip,  neither  was  to  be- 
come indebted  without  the  other,  nor  either 
to  take  out  of  the  flock  without  the  other. 
One  became  indebted  without  the  confent  of  bis 
partner,  and  made  his  wife  executrix,  and 
died.  The  wife  confejfed  judgment  for  the 
debt.  The  other  fues  for  an  account  and  re- 
lief againfl:  the  creditor  and  the  wife.  They 
confefs  the  articles,  and  the  obtaining  judg- 
ment. Lord  Chancellor  granted  an  injunc- 
tion againfl:  the  judgment,  becaufe  the  debt 
related  not  to  the  partnerftiip,  faying,  if  this 
be  fuffered,  no  trade  could  be  in  fuch  cafe  k 

So  where  three  perfons  entered  into  part- 
nerfhip  in  the  trade  of  fugar-boiling,  and 
agreed  that  no  fugars  fhould  be  bought  with- 
out the  confent  of  the  majority  k;  one  of  them 
afterwards  makes  a  proteft  that  he  would  no 
longer  be  concerned  in  partnerlhip  with  them. 
The  two  other  perfons  after  make  a  contradt 
for  fugars,  the  feller  having  notice  that  the 
third  had  difclaimed  the  partnerlhip,  he  fhaU 
not  be  charged. 

«  Vin.  Ab.  16.  f.  242. 

k  Mumit  v.  Whitney,  M.  S.  Tab.  14  June  1721. 
Vin.  Ab.  16,  f.  244. 

In 
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In  a  general  partnerlhip  to  carry  on  trade, 
tke/ale  by  one  partner  is  the  fale  by  all,  and 
therefore  though  one  fells  the  goods,  or  mer- 
chandifeth  with  them,  yet  aftion  muft  be 
brought  in  all  their  names  j  and  in  fuch  cafe 
the  defendant  fhall  not  be  received  to  wage 
his  law,  that  the  other  partner  did  not  fell  the 
goods  to  him,  as  is  fuppofed  in  the  declara- 
tion. Lambert's  cafel,  Hil.  n  Jac.  C.  R. 
In  a  general  partnerlhip,  payment  to  one  oF 
fhe  partners  is  payment  to  all^. 

So,  if  they  all,  except  him  to  whom  the 
payment  was  made,  were  bankrupts,  the 
payment.is  only  unavoidable  as  to  his  propor- 
tion n . 

And  if  there  be  Tour  partners,  whereof 
three  are  bankrupts,  and  their  (hares  affign- 
ed,  and  a  payment  is  made  to  him  that  was 
no  bankrupt,  it  is  a  payment  to  all  the  affig- 
neesi  for  now  they  are  all  partners  o. 


l  Godb.  244. 
n  12  Mod.  447. 

*  At  Nifi  Prius,  cor.  Holt  Ch  J.Vin.  Ab.  v.16.  24;. 
11  Mod.  447, 
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If  two  be  found  in  arrearages  of  account  by 
the  cuftom  of  merchants,  one  may  be  charg- 
ed to  pay  all  the  debt  as  well  as  both  p» 

Among  merchants  it  is  looked  upon  as  an 
allowance  of  an  account  current,  if  the  mer- 
chant that  receives  it  does  not  objeft  againft 
it  in  a  fecond  or  third  poft ;  per  Commiffion- 
er  Hut  chins  in  the  cafe  of Sherman  v.  Sherman% 
where  there  had  been  a  general  partnership, 
and  fome  differences  and  difputes  had 
arifen  q . 

If  one  partner  borrows  any  money  out  of 
the  general  partnerfhip  trade,  his  own  Jhare 
lh&ll  be  infwerable  for  it,  and  (hall  not  be 
permitted  to  come  into  equity  and  pray  an 
account,  without  making  a  fatisfadtion  for  the 
debtr. 

If  there  are  two  partners  in  trade  s,  and  one 

buys  goods  for  both,  and  the  other  dies,  the 

furvivor  may  be  charged  by  indebitatus  aj- 

Jumffit  generally,  without  taking  notice  of  the 

P  Per.  Roll.  Ch.  J.     Sti.  243. 
q  2  Vern.  276. 

r  Abr.  Equ.  Cafes,  9  Trin.  1728. 
»  Hyatt  v.  Hare,  Comb.  3  83. 

partner- 
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partncrlhip,  or  that  the  other  is  dead,  and  he 
fumVed. 

Though  there  is  no  furvivorfhip  amongft 
merchants,  tyct  if  two  joint-merchants  con- 
trad  with  a  bailiff,  the  contract  is  entire  and 
pint,  and  by  the  death  of  the  one  furvives  to 
the  other.  Now  fuppofe  a  faftor  fhould 
bring  his  a&ion  for  his  wages,  it  muft  be  with 
the  furvivor  only  u. 

Sometimes  indeed  all  the  partners  in  trade 
do  not  appear  oftenfibly  to  the  world,  though 
they  (hare  in  the  profits  and  lofs;  and  it  is 
not  unufual  for  gentlemen  of  large  and  inde- 
pendent fortunes  to  embark  very  confidera- 
We  Aims  of  money  in  trade  $  they  being  of- 
tentimes ignorant  of  the  fcience  of  commerce, 
and  meaning  to  depend  entirely  upon  the 
fkiJl  of  merchants  or  traders  with  whom  they 
engage,  in  a  general  partnerfhip  of  all  their 
ftock  and  effedts,  yet  not  fuffering  their  names 
to  appear  in  the  copartner fhip  firm ;  but  at 
the  fame  time  receiving  a  proportionate  fhare 
of  the  profits  arifing  out  of  their  joint  trade, 
bearing  equally  their  rifle  of  lofs  j  and  fuch 

*  Wynch.   52  arg. 

Q  Per  Holt  Ch.  J.  Comb.  474. 

.are 
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arc  ufually  filled  dormant  partners.  And 
the  law  refpefting  fuch  dormant  partners 
Lord  Mansfield  was  pleafed  to  fay,  in  the  cafe 
of  Hoare  v.  Dawes  v ,  is  not  difputed,  viz. 
u  that  they  are  liable  when  difcovered,  be- 
caufe  they  would  otherwife  receive  ufurious 
intereft  without  any  rifk." 

And  it  has  alfo  been  determined  that  a  dor- 
mant partner  may  be,  without  having  ferved 
an  apprenticefhip  to  the  particular  trade,  un- 
der the  ftatute  of  Eliz.  w-  as  in  the  cafe  of 
Haynard  v.  Chafe x,  wherein  it  was  held  that 
one  not  qualified  to  exercife  a  trade  himfelf  by 
having  ferved  an  apprenticefhip,  entering  into 
.partnerfhip  with  a  qualified  perfon,  and  only 
fharing  the  profits  and  Handing  the  rifks  of 
the  partnerftiip,  without  ever  interfering  in 
the  trade  perfonally,  is  not  within  the  ftatute 
5  Eliz.  c.  4. 

This  was  an  a&ion  of  debt  for  a  penalty  on 
5  Eliz.  c.  4.  for  exercifing  the  trade  of  a 
brewer,  without  having  ferved  an  apprentice- 
fhip. In  the  declaration  there  were  two 
counts.      To  the  former   "nil  debet'9  wa« 

v  Doug.  371. 
w  5  Eliz.  c.  4. 
x   1  Burr.  2. 

pleaded : 
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pleaded  :  and  there  was  a  general  verdift  for 
the  defendant;  (viz.  "  That  the  defendant 
does  not  owe,  &c")  But  on  the  fecond 
count  there  was  a  fpecial  verdift,  which  was 
to  the  following  effeft,  viz.  that  the  defend- 
ant Chafe  and  one  Coxe,  were,  and  have  been 
during  all  the  time  charged  in  this  count,  as 
partners  in  the  trade  ;  and  that  the  trade  was 
carried  on,  and  has  been  for  four  years  car- 
ried on,  in  their  joint  names :  that  Coxe  did 
ferve  an  apprenticefliip,  &c.  but  Chafe  never 
did ;  and  that  Coxe  is  a  working  brewer^  and 
was  paid  a  falary  for  his  labour ;  which  falary 
was  always  dedudled,  and  allowed  him,  pre- 
vious to  a  divifion  of  the  profits;  and  the  en- 
tries at  the  Excife-officc  were  in  their  joint 
names:  but. that  the  defendant  John  Chafe 
never  exercifed  the  trade  himfelf,  (which  was 
wholly  managed  and  carried  on  by  Coxe)  but 
only  Jhared the  profits  and  flood  the  rijks  of  the 
partner/hip.  And  they  find  it  to  be  a  trade 
within  5  Eliz.  c.  4.  Queftion  on  5  Eliz.  c.  4. 
/.  31.  "  whether  the  defendant  John  Chafe  is 
within  the  aft,  upon  this  fpecial  finding  ?" 

Mr,  Moreton  pro  quer* 

This  attempt  to  evade  the  force  of  the  a6fc 
by  the  fch^me  of  a  partnership  with  a  quali- 
fied 
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Jied  trader,  would  entirely  fruftrate  the  wi- 
tention,  and  is  dircftly  contrary  to  the  words 
Df  the  aft. 

The  fliort  of  this  cafe  is,  Chafe  not  being 
himfelf  qualified,  takes  a  partner  who  is  qua- 
lified'y  which  qualified  partner  is  the  only 
ailing  perfon  in  carrying  on  the  trade  and 
Chafe  never  interfered  in  it. 

There  was  the  like  point  before  the  Court 
in  P.  13  G.  1.  B.  R.  Rex  v.  Driffield. 

But  per  Benifon  and  Fojler  Juftices,  that 
cafe  was  never  determined:  it  went  off  upon 
an  obje&ion  to  the  jurifdi&ion. 

Morton. — But  the  Lord  Ch.  J.  Lee  then 
faid,  "  that  he  had  never  known  a  perfon 
"  exempted  from  the  ftatute  who  had  not 
#c  ferved  an  apprenticefhip." 

And  as  to  his  not  interfering  in  the  trade 
in  the  cafe  ofHobbs  qui  tamy&c.  verfus  Toung, 
reported  in  2  Salk.  6  to.  and  in  Carthew  162. 
and  in  3  Mod.  313.  is  a  determination  in 
point,  and  hot  to  be  diftinguifhed  from  the 
prefent  cafe. 

r  Hil.  1  Be  2  Will  8c  M,  Holt  C.  J.  66. 

Therefore 
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Therefore  he  prayed  judgment  for  the 
plaintiff.  • 

Mr.  Bifhop  iontra,  pro  defend\  faicj,  he 
Would  firft  confider  how  this  matter  flood 
before  the  Jlatute,  with  regard  to  the  free  and 
unlimited  right  that  every  man  naturally  and 
legally  had,  of  exercifing  whatever  trade  he 
pleated  i  fecondly,  the  conftruftions  that  have 
teen  favourably  made  upon  it  in  extent  ion  of 
the  qualifications  to  exercife  trade;  and 
thirdly,  diftinguifli  this  cafe  from  the  cafes 
cited. 

And  firft,  the  liberty  of  trade  is  a  natural 
and  commoft-law  right,  and  was  long  unre- 
ftramed.  The  ftatute  of  37  E.  3.  c.  5. 
which  firft  refirained  ft,  was  very  foon  repealed 
by  3$  Ed.  HI.  c.  2.  and  Lord  Coke  in  4  Inft. 
31.  fays, cc  That  fuch  a£ts  of  Parliament  ne- 
"ver  live  long."  He  cited  the  cafe  in 
%  BuIJir.  186..  Dominus  Rex  and  Allen  plain- 
tiffs againft  Tooley  defendant,  is  an  authority 
for  him,  though  the  Court  did  not  formally 
pronounce  any  final  judgment  therein,  and  he 
alfo  cited  1 1  Co.  53,  the  cafe  of  the  Taylors 
of'  Ipfwich.  Secondly,  the  before  mentioned 
cafe  in  a  Bulftr.  186,  The  King  and  Alltn  v. 
Tooley,  proves  the  conftrudtfon  to  have  been 
4  favour- 
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favourable.  Jenk.  Cent,  cafe  15,  p.  284* 
<c  A  private  brewer  is  not  within  the  ftatute* 
Keilwey  96.  pi.  6,  proves  the  ftatute  ought  to 
be  taken  ftri&ly,  being  penal,  and  in  dero- 
gation of  the  common  law.  And  Judges 
have  difpenfed  with  the  rigour  of  it  as  in 
Foth's  cafe,  1  Salk.  67.  where  feven  years 
apprenticefhip  beyond  fea,  though  without 
binding,  was  holden  fufficient.  So  §>ueen  v. 
Maddox,  2  Salk.  613.  S.  P.  accordingly,  and 
the  Court  there  call  this  ftatute  5  Eliz.  a 
hard  law,  Comberb.  254.  Rex  v.  Goller,  per 
Eyre  Juftice,  one  brother  living  with  another 
feven  years  (at  the  trade  of  a  tallow  chandler) 
though  not  bound,  may  fet  up  the  trade, 
1  Mod.  26.  pi.  69.  Dominus  Rex  v.  Tarnitb, 
proves  too  that  this  ftatute  ought  not  to  be 
extended  further  than  neceflity  requires. 

Now  it  is  not  found  by  the  prefent  fpecial 
verdidt,  in  the  affirmative,  <c  That  this  man 
has  occupied,  ufed,  and  exercifed  the  trade :" 
but  it  is  found  (on  the  contrary)  negatively, 
cc  That  he  has  not  interfered  in  it;  but  it  was 
<c  wholly  carried  on  by  Coxe."  And  Hob. 
298.  fays  the  rule  is,  "  That  affirmatives  in 
cc  ftatutes  that  introduce  new  laws,  imply  a 
cc  negative,  &V,"  However  here  is  an  ex- 
prefs  negative. 

Thirdly, 
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Thirdly,  with  regard  to  the  cafes  cited— 
-As  to  Rex  v.  Driffield,  whatever  was  found 
in  the  affirmative  in  that  cafe  is  found  in  the 
negative  here.  And  as  to  the  cafe  of  Hobbs 
v.  Young,  there  was  no  partner  fkilful  in  the 
trade  but  only  fervants:  whereas  here  is  a 
fkilful  partner  to  conduft  it  -,  and  the  fer- 
vants are  employed  to  fet  to  work  by  this 
partner,  who  is  fkilful ;  and  are  not  employed 
and  fet  on  work  by  the  defendant. 

Then  he  added  (fourthly)  fome  arguments 
ib  inconvenienti. 

Firft,  this  will  afFeft  all  great  undertak- 
ings, for  it  feldom  happens  in  fuch  great  un- 
dertakings that  all  the  partners  are  duly 
qualified,  in  ftri&nefs.  So  likcwife,  it  would 
affe£t  all  cafes  where  infants-  and  truftees  are 
intitlcd  to  /hares  of  profitable  trades.  So 
where  creditors  have  lhares  in  them. 

And  apprentkejhips  in  great  breweries  arc 
not  in  fadt  ufual  or  cuftomary. 

Mr.  Morton,  in  reply,  premifed,  th*t  the 
rule  of  conftru&ion  upon  this  Aft  muft  be 
Uniform,  with  regard  to  all  the  trades  within 
it:  and  breweries  cannot  be  diftinguifhed 
from  the  reft. 

In 
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In  anfwer  to  Mr;  Bijhofs  argument,  he 
obferved, 

Firft,  It  is  of  no  importance  what  was  the 
right  before  the  ftatute :  the  ftatute  was' made 
exprefsly,  to  reftrain  fuch  nght  in  future,  for 
the  good  of  the  public. 

Secondly,  He  faid,  he  did  not  want  to 
extend  this  law*  this  cafe  is  fully  and  com- 
pleatly  within  it  without  ftraining  it  at  all. 
And  the  conftru&ions  that  Mr.  Bi/hop  calls 
favourable,  in  the  inftances  which  he  has 
cited,  are  no  more  than  juft  and  reafonable, 
upon  the  circumftances  of  the  refpe&ivc 
cafes  in  which  they  were  made. 

Thirdly,  As  to  the  negative-fading  in  the 

prefent  cafe,  it  amounts  to  no  more  than 

<c  that  this  man  did  not  mind  his   lujinejs ;" 

(which  the  other  partner  did).    And  as  to 

fetting  to  work,  it  is  plain  that  Coxe  is  fet  to 

work  by  Chafe :  and  virtually  he  fets  all  the 

fcrvants  to  work.    Indeed  Coxe  is  here  both 

a  journeyman  and  a  partner  to  Chafe,  for 

Chafe  pays  him  as  a  journeyman,  and  befides  . 

that  gives  him  a  fliarc  of  the  profits,  and  my 

,Lord  Cb.  J.  Holt's  opinion  in  the  cafe  of 

Eobbs  and  YdtiHg  is  quite  applicable  to  the 

prefent  cafe. 

Fourthly, 
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Fourthly.  He  endeavoured  to  ftiew  that 
the  conftruing  this  man  to  be  within  the  pe- 
nalty of  the  ftatute,  could  not  be  attended 
with  any  fort  of  inconvenience;  therefore  he 
prayed  judgment  for  the  plaintiff. 

As  this  was  the  firft  argument,  it  was  ex* 
pcfted  (as  of  courfe)  that  it  would  be  argued 
again;  but  Lord  Mansfield  gave  his  opinion 
immediately,  to  the  following  effeft : 

Lord  Mansfield. — Where  we  have  no 
doubr  we  ought  not  to  put  the  parties  to  the 
delay  and  expence  of  a  farther  argument  * 
nor  le&ve  other  perfons  who  may  be  inte- 
refted  in  the  determination  of  a  point  fo  ge- 
neral, unneceffarily  under  the  anxiety  of 
fufpence. 

The  defendant  is  to  fhare  the  profits  with 
Coxe  in  moieties,  and  is  liable  to  the  debts 
of  the  partnerlhip :•■  but  it  ispefitwely  and  ex* 
pre/sly  found  €C  that  during  all  the  time  charg- 
"  ed  be  never  afted  in  or  exercifed  the  trade" 
He  was  npt,  by  the  terms  of  his  agreement, 
to  aft  in  the  trade,  the  other  partner  was  to 
do  the  whole,  and  had  a  particular  falary  on 
that  account.  It  is  not  found  that  either 
Coxe  or  any  fervant  under  him  "was  fet  to 
G  work 


Work  by  •  Cbafe>  nor  that  C*^  did  any  aEF 
•whatever  of  exercifing  the  trade,  he  was  only 
concerned  in  the  profit. 

Now  though  this  may  be  to  feme  purptfes 
exercifing  a  trade  in  refpe£t  of  third  perfons 
tfho  deal  with  the  partnerftup  as  creditors 
and  within  the  meaning  of  the  ftatutes  con- 
tetning  bankrupts,  yet  the  .prefent  quefl-ipn  is, 
"  Whether  it  be  exercififcg  the  trade  conr 
trary  to  this  ad  Vy 

I  think  Mr.  Bijhop  has  laid  his  foundations 
right,  againft  extending  the;  penal  prohibition 
beyond  the  exprefc  letter  of  the  ftatute. 

i  ft.  This  is  a  penal  law* 

adly.  It  is  a  rejlraint  of  natural  right.  And 

3dly.  It  is  contrary  to  the  general  right* 
$  ven  by  the  common  law  of  this  kingdom*     , 

I  will  add, 

4thly.  The  policy  upon  which  the  A6k  wail 
made,  is  from  experience  become  doubt- 
&L — Bad  and  unikilful  workmen  are  rarely 
§>rofecutecL 

This 
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This  aft  was  made  early  in  the  reign  of 
Queen  Elizabeth.  Afterwards,  when  the 
great  number  of  manufacturers  who  took  re- 
fuge in  England  from  the  Duke  of  Jlva's  per- 
fection had  brought  trade  and  commerce 
with  them,  and  enlarged  our  notions,  the  re- 
ftraint  introduced  by  this  law  was  thought  fa 
unfavourable,  that  in  33  Eliz.  in  the  Exche-i 
tyicr  (4  Leon.  9  PL  39.)  it  was  conftrucd 
away ;  for  it  was  holden  clearly  by  the  judges 
in  that  cafe,  which  conftru&ion  however  I 
take  not  to  be  law  now,  "  That  if  one  hath 
u  been  an  apprentice  for  feven  years  at  any 
"  one  trade  mentioned  within  the  faid  ftatute* 
a  he  may  exercife  any  trade  named  in  it) 
u  though  he  hath  not  been  an  apprentice 
« to  it." 

All  thefe  observations  only  (hew*  <c  That 
"  this  a<5t>  as  to  what  enforces  the  penalty  of 
cc  it,  ought  to  be  taken  Jlri&ly"  and  accord- 
ingly the  cohftru&ions  made  by  former  judges 
have  been  favourable  to  the  qualifications  of 
the  perforis  attacked  for  exercifing  the  trade^ 
even  where  they  have  not  actually  ferved  ap* 
prenticefhips.  They  have>  by  a  liberal  inter- 
pretation, extended  the  qualifications  for  exer- 
tifing  the  trade  much  beyond  the  letter  of  the 
fc&  j  and  have  confined  the  penalty  and  prcbU 
G  2  bition 


hition  to  cafes  precifely  within  the  exprefi  fes- 
ter. *  Let  us-  eonfider  whether  the  prefent  eafSr 
be  within*  the  letter  of  even  the  meaning  *>f  thifr 

aft. 

The  general  policy  of  the  aft  was  to  haver 
Urades  carried  <5n  by  perfona  who  had'j^fo'//  i» 
them; 

Now  here  the  per/emal  fkUl  of  the  defend- 
ant makes  no  real  difference  in  the  cafe ;  for 
fhe  perfon  who  is  fkilfijl,  a£Ts<  every  things 
and  remves  no  directions  frtoH  thfemafti  he 
neither  tfid,  nor  was  to  interfered 

The  cafe  of  Hobbr  and  Toung  is  not  paraffel. 
There  the  defendant,  a  Jingle  man,  direfred 
the  whole  trade;  was  the  majler;  and  directed1 
all  the  fervants  as  between  mafier  andfarvantj, 
no  doubt  it  h  the  mafier  who  carries  on  the 
trade,  arid  not  thtfervant.  But  in  Hebbsmi 
Toung  there  was  no  partner -/hip  -T  nor  (what  is 
the  diftinguifhing  charafter  of  the  prefent 
cafe)  a  mere  naked  fliariug  of  the  profits,  and 
jifqueing  a  proportion  of  the  lofs;  without 
his  afting  or  dire&ingat  all,  in  any  manner 
whatfoever. 
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$n  many  confiderable  undertakings,  it  is 
absolutely  neceiTary  to  take  in  perfons  as  par*- 
mcrs  to  fhare  the  profits  and  rifque  the  -loli. 
And  the  general  ufege  and  pradice  of  man- 
kind ought  to  have  weight  in<determination* 
of  this  fort,  affe&itig  trade  and  commerce, 
and  the  manner  df  carrying  them  on.    it  k 
notorious  that  many  partnerlhips  are  entered 
into,  upon  the  foundation  of  one  partner  con- 
tributing induftry  and  fkill,  and   the  other 
money.     Many  great  breweries  and  other 
trades  have  been  carried  on  for  the  benefit  of 
.  infants  and  refiduary  legatees,  under  the  di- 
rection of  the  Court  of  Chancery.     Now  if 
the  plaintiff's  conftru&ion  was  to  hold,   the 
vfhole  direction  and  decree  of  the  Court  of 
Chancery  was  contrary  to  kw,  and  to  an  ex- 
<prefs  a£fc  of  Parliament.     So  it  is  likevvife 
pratftifed  in  other  great  trades.     The  late  Mr, 
Child dire&ed  his  bufmefs  of  a  'banker  to  be 
carried  on  for  the  benefit  of  his  children  and 
other  perfons.     Many  other  inftances  might 
fat  mentioned.    It  would  introduce  the  ut- 
iBbft  confufion  in  affairs  *of  trade  and  com- 
merce,   if  this  «conftrudion  ftiould   prevail 
On  the  other  hand,  1   fee   no  inconvenience. 
3t  is  exadly  the  fame  thing  as  to  the  trade  in 
-every  iota,  "  whether  this  partner  has  or  has 
*'<not  .Served  an  apprenttcefhip."     Therefore 
,G  3  J.ihink 


86  ipattnerfljfp-r- 

I  think  the  defendant  not  liable  to  the  penally 
Of  5  th  Eliz. 

Mr.  Juftice  Denifon  faid  that  this  was  a  new 
cafe.  For  though  the  cafes  of  Rex  v.  Drif- 
field, and  Adcock  v.  Gele,  were  indeed  before 
the  Court,  yet  no  opinion  was  delivered  in 
either  of  thofe  cafes. 

He  concurred  that  it  was  not  an  exercife  of 
trade  within  5  Eliz.  The  true  intent  of  that 
aft  was,  that  no  man  fhould  exercife  any  of 
thofe  trades,  unlefs  he  had  Jkill  in  them.  It 
has  never  been  extended  by  any  liberal  con- 
ftru&ion  of  it,  in  point  of  enforcing  the 
penalty.  And  the  prefent  queftion  is,  "  whe- 
ther this  man  has  exercife d  the  trade,  within 
the  meaning  of  it,  fo  as  to  be  liable  to  the 
penalty  ?" 

Now  it  is  here  found,  cc  that  he  never  did 
interfere  in  the  trade  himjelf?*  In  the  cafe  of 
Hobbs  v.  Young,  the  defendant  was  the  fuper- 
intender  of  the  work, ,  and  did  exercife  the 
trade,  without  having  any  fkill  in  it.  And 
this  is  the  point  in  queftion,  and  the  principal 
determination  in  that  cafe  of  Hobbs  v.  Toung> 
whatever  elfe  might  drop  from  the  Judges 
in  giving  their  opinion.    Put  here  the  de- 
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^fendant  »^r  meddles  at  ally  but  leaves  all  the 
^management  to  a  partner  who  had  (kill;  he 
4iimfelf  never  ailed  in  carrying  on  the  trade* 

It  may  be  feid  indeed,  cc  that  Cbqfie  is  lia- 
-*< Me  to  the  Jlatutes  of  bankrupts"  True.; 
but  the«conftruftions  of  thofe  ads  made  for 
the  benefit  of  the  .-bankrupt's  creditors,  is  ve- 
ry different  from  the  conftru&ion  of  this  pro- 
hibitory and  penal  a& ;  which  ought  to  receive 
zftriSt  conftrudtion  in  ^point  of  extending  the 
penalty. 

Therefore  for  thefe  realbns,  and  thole 
given  by  the  Lord  Chief  Juftice,  he  held, 
*f  that  this  was  z.not  exercjfing  the. trade  within 
« the  aft." 

TVTr.  Juftice  Fofter  concurred ;  and  faid, 
he  had  prepared  himfelf  to  give  his  reafons 
at  large  i  but  as  the  Lord  Chief  Juftice  had 
gone  through  them  fo  fully,  and  inforced 
them. in  fo  clear  and  fatisfadtory  a  manner 
he  would  only,  in  general^  declare  his  concur- 
rence. 

Mr.  Juftice  Wilmct  was  of  the  fame  opinion. 

Jty  the  Court  ainanimoufly  judgment  was 
given  for  the  defendant. 

G  4 
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CHAPTER    V, 

Pattnecfltfp— 
Special. 

IN  this  chapter  I  am  to  treat  of  /fecial 
partnerfhip,  in  contradiftinftion  to  fuch  as 
is  general.  Throughout  the  common  occur- 
rences of  trade  and  merchandize,  partnerfhip 
becomes  fpecial,  from  fomc  peculiar  circum- 
ftances  which  arife  out  of  the  nature  of  the 
contrail,  or  the  condition  of  the  parties  con- 
tracting, and  it  is  ufually  contra&ed  for  a 
particular  concern,  or  for  a  fingle  dealing  or 
tranfa&ion. 

In  many  parts  of  Europe,  confined  and  li- 
mited partnerfhips  are  contraded  and  allow- 
ed, provided  the  parties  have  fuch  agree- 
ments entered  on  a  regifter  j  and  the  rifle  of. 
lofs  in  fuch  cafe  is  very  frequently  limited 
and  confined  to  one  fide  only,  and  ufurious 
intereft  may  confequently  be  received  without 
incurring  any  rifk:  to  remedy  which  fuppofed 
evil  in  this  country,  limited  partnerfhips  have 
been  difallowed  in  our  courts  here ;  for  in 
England  the  rule  is  faid  to  be  a,  that  if  a 

*  H.  Blac.  37. 
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partner  fiiares  in  the  advantages,  he  fhall  alfo 
ft  are  in  all  the  di  fad  vantages  of  the  partner- 
jhip  concern. 

This  fubjedt  appears  to  have  been  difcufled 
by  writers  upon  the  civil  law,  and  a  queftioa 
hath  arifen,  If  ^.<and  B.  Ihould  covenant  be- 
tween themfelves  that*.//.  Ihould  receive  two 
parts  of  the  profit,  and  bear  but  a  third  of  the 
lofs,  and  that  B.  fhould  bear  two  parts  of  the 
lofs,  and  receive  but  a  third  Ihare  of  the  pro-, 
fit,  whether  fuch  an  agreement  fliould  be 
binding?  Some  have  been  of  opinion,  that 
fuch  a  covenant  was  contrary  to  the  nature  of 
partnerfhip,  and  ought  not  therefore  to  be  ra- 
tified ;  but,  a  different  opinion  feems  to  have 
prevailed,  and  for  this  reafon,  becaufe  the  la- 
bour of  fome  is  fo  highly  valuable,  that  it  is 
but  juft,  that  they  fhould  be  admitted  into 
partnerfhip  upon  the  moft  advantageous  con- 
ditions. Another  opinion  hath  alfo  obtained 
amongft  them,  namely,  that  a  partner  may 
by  agreement  take  a  fharc  of  the  profit,  and 
not  be  accountable  for  any  part  of  the  lofs  ; 
and  it  is  faid  that  this  might  be  done  equi- 
tably: but  then  it  mud  be  fo  underftood, 
that,  if  profit  accrues  from  one  fpecies  of 
things  and  lofs  from  another,  only  what  re- 
mains, after  the  lofs  is  compenfated,  fhall  be 

looked 
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looked  upon  as  profit.  Yet,  according  to  the 
conftrudtion  of  our  laws  at  the  prefent  day., 
it  appears  to  be  the  received  opinion,  that, 
in  order  to  conftitute  a  partnership,  though 
ever  fo  fpecial  in  its  nature,  a  communion  of 
profit  and  lofs  is  eflential :  and  the  (hares 
mud  be  joint,  though  it  is  not  neceffary  that 
they  fhould  be  equal  *>* 

Partnerlhip  may  be  fold  '  to  be  fpecial, 
when  it  is  contrafted  for  a  particular  concern 
or  for  a  fingle  dealing  or  tranfadtion,  as  by 
part-owners  of  Ihips;  and  for  a  fingle  voyage 
under  a  charter-party  which  is  an  agreement 
by  indenture,  whereby  the  owners,  matter 
and  freighters  of  a  (hip  covenant  with  eacli 
other,  that  fuch  a  ihip  (hall  be  fit  and  ready 
to  fail,  take  in  fuch  and  fuch  lading,  carry 
and  tranfport  the  fame  to  fuch  place  or  places, 
in  confideration  whereof  the  freighters  or 
merchants  are  to  pay 'fo  much,  CrV.  and  fuch 
charter-party  beitig  a  covenant  or  agreement 
for  that  particular  voyage,  (hall  be  conftrued 
according  to  the  intention  of  the  parties,  and 
the  ufual  ottftom  of  merchants  c. 

b  H.  Black.  48. 

•«:  2  Vent.   iq5.     Style  133.     2  Show.  384.     Palm- 
399.     2  Roll,  Abr.  248.  pi.  10.     Pop.  161. 
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-    Special  indentures  of  co-partnerfhip  are 
^ften  executed  by  merchants,  as  part-owners 
«>f  a  ftiipdj  without  which  fpeciesof  partner- 
ihip,  the  commerce  of  this  ifland  muft  be 
trifling  indeed ;  for  it  is  by  fuch  means  that 
we  are  enabled  to  embark  in  and  carry  on 
foreign  trade,  which  renders  us,  rith,  honour- 
able, and  great;  that  gives  us  a  name  and- 
efteem  in  the  world  j  that  makes  us  matters 
of  the  treafures  of  other  nations  and  coun- 
tries, and  begets  and  maintains  our  fhips  and 
feamen,  the  walk  and  bulwarks  of  our  own 
ifland. 

And  this  fpecies  of  co-partnerfhip  is  not 
conftituted  by  executing  of  indentures  folely, 
but  part-owners  of  a  ihip  may  become  fo 
either  by  building  or  purchafing  their  veffelsc, 
and  if  the  property  is  diftributed  among  fe- 
vcral,  the  major  part  of  them  may  let  the 
ihip  out  to  freight  againft  the  confent,  though 
not  without  the  privity  of  the  minor  f. 

Part-owners  are  tenants  in  common  of  a 
ihipSj  and  both  by  the  common  law  of  this 

*  Vide  Paul  v.  Birch,  2  Atk.  6z%.  tl 

*    c  Molloy  3 1 3,    Beawes  53. 

i  Trin.  9  Will.  3,  1  Ld.Raym.  235. 
iMoJloy  309, 

realm. 
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realm,  and  the  maritime  laws,  it  is  provided, 
that  in  cafe  a  fhip  be  taken  away  or  the 
owners  difpoffeied,  they  may  maintain  an 
a&ion  of  trover  and  converfion  for  an  8th,  a 
1 6th,  or  any  other  part  or  ftare  of  the 
fame* 

Thus,  in  an  adUon  oa  the.  cafe,  the  plain- 
tiff declared  that  he  was  owner  of  the  i6th 
part  of  a  fhip,  and  the  defendant  owner  of 
another  i6th  part  of  the  fame  fliip,  and  that 
the  defendant  fraudulently  and  deceitfully 
carried  the  faid  fhip  ad  loca  tranfmarina,  and 
difpofed  of  her  to  his  own  ufe,  by  which  the 
plaintiff  loft  his  i6th  part  to  his  damage; 
and  on  Not  Guilty  pleaded,  a  verdict  was 
found  for  the  plaintiff,  but  it  was  afterwards 
moved  in  arreft  of  judgment,  that  the  a<5tion 
did  not  lie,  for  tho*  it  be  found  deceptive, 
yet  this  did  not  help  it,  if  the  adtion  did  not 
lie  on  the  fubjeft  matter ;  and  here  they  are 
tenants  in  common  of  the  fhip,  and  by  Liu 
tlcton^  between  tenants  in  common  there 
is  not  any  remedy,  and  there  cannot  be  any 
fraud  between  them,  becaufe  the  law  fup- 
pofes  a  truft  and  confidence  betwixt  them  i ; 

h  Li:t.  f.  323.  :  Infi:.  199.  b,  200.  a. 
*SaJk.  290.  S.P.  Salk.  392. 

and 
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and  upon  thefe  reafons  judgment  was  given 
quod  querms  ml  capiat  per  biilam  K 

Part-owners  arc  not  obliged  by  law  to 
continue  their  pa&ton  or  partnerfhip  without 
iundering;  but  yet  if  they  will  fonder,  the 
law  marine  requires  fome  considerations  to 
fce  performed-  before  they  cart  do  fo.  And 
therefore  if  the  Ihipbe  newly  built  and  neve# 
yet  made  a  voyage,  or  is  newly  bought,  flic 
ought  to  be  fubje&  to  one  voyage  upon  the 
common  out-read  and  hazard,  before  any  of 
the  owners  fhatt  be  heard  to  fonder  and  dif- 
charge  their  parts  *>  but  by  the  laws  of  Eng- 
land the  owners  may,  before  any  fuch  voyage* 
fell  or  tranfmfit  4heir  right. 

'-.*.'■      -      ::-.r:. 

Where  thirty-feven  pairt-owners  of  a  fhip 
would  fend  her  *  voyage,  but  two  or  three 
ef  the  other  ffcftrowners  would  not  confent  m. 
Upon  which  the  Admiralty  took  ftipulation 
m  nature  of  recognizance  of  the  thirty- feven 
for  fccurity.  for  the  fafe  bringing  back  of  the 
flrip.  And  the  fhip  being  loft,  the  two  or 
three  part-owners,  who  oppofed  the  voyage 
libelled  upon  this  ftipulation  againft  the  thirty - 

kRaxpi.  15.  S.  P.  iLevinz  29*  x  Kecble  38.  3. 
Leon.  228.    .  . 

j  Molloy  de  Jur.  Mar.  p.  310.  £  3, 

m  1  Ld.  Raym.  235.  Trin.  Term  9  W.  3. 
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feven.  Upon  which  they  moved  for  a  pro- 
hibition. But  it  was  denied ;  for  per  curiam* 
though  by  the  law  of  England  two  or  three 
part-owners  may  hinder  the  others  from  fend- 
ing the  (hip  a  voyage  without  their  confentj 
yet  the  law  of  the  Admiralty  is  otherwife. 
Becaufe  there,  for  the  encouragement  of  na- 
vigation, the  Court  of  Admiralty  will  permit 
the  lhip  to  make  the  voyage,  upon  fecurity 
given  to  bring  her  back  fafe.  For  it  is  rea- 
fonable  that  the  others,  who  oppofe  the  voy- 
age, fhould  have,  fome  fecurity  for  their  fhip«> 
Then  if  the  fhip  be  loft,  it  is  at  the  peril  of 
the  adventurers,  and  they  fhall  be  fuable 
upon  their  ftipulation  by  the  others  in  the 
Admiralty  court;  fince  it  is  not  doubted* 
but  the  Admiralty  may  take  ftipulations. 

If  one  of  feveral  part-owners  of  a  fhip  ob- 
jects to  a  voyage.th*  others  propofe  makings 
he  may  by  pf ocefs  out  of  the  Admiralty  arreft 
the  (hip,  and  compel  the  other  part-owners 
to  give  fecurity  for  her  fafe  return.  Lambert 
v.  Acretree  n-  Several  [part-owners  of  a  (hip* 
Some  of  them  were  defirous  that  the  fhip 
fhould  go  to  fea,  and  others  of  them  would 

n  I  Lord  Raym.  223.  S.  P.  Str.  890.  Fl|2g.  197. 
1  Wilf.  101.  Raym.  78.  1  Kefe.  38.  1  Lev.  29. 
Litt.  f.  323.  Co.  Liu.  200.  a.  S.  P.  Vin.  Ab.  338. 
pi.  12. 
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not  confent*  Upon  which  they  procure  the 
ftip  to  be  arreted  by  procefs  out  of  the  Ad- 
miralty, and  compelled  thofe  who  intended  to 
fend  the  fhip  a  voyage,,  to  enter  into  recogni- 
zance in  the  Admiralty,  conditioned  that  the  ■ 
ihip  /Jiould  fafely  return-  After  which  the 
ihip  began  a  voyage*  in  which  Ihe  was  loft* 
And  upon  this  the  perfons>  who  were  bound 
for  the  fafe  return  of  the  fhip,  were  fued  iq 
the  Admiralty.  Upon  which*  a  motion  wa$ 
made*  in  .the  Court  of  King's  Bench*  for  a 
prohibition-;  i./ Becaufe  the  recognizance  noc 
being  in  nature  of  a  ftipulation,  the  Admiral* 
ty  had  not  power  to  compel  the  party  to  en- 
ter into  iu  a.  Becaufe  this  fuit  being  io 
nature  of  debt  upon  a  recognizance,  the  Ad- 
miralty had  not  cognizance  of  it.  But  the 
prohibition  wasxienied  by  the  Court  (abfentz 
Holt  Chief  Juftice).  becaufe  this  fuit  is,  between 
the  part-owners  of  the  (hip,  and  the  property 
is  admitted ;  and  therefore  it  Is  properly  conu- 
&ble  there.  2.  If  the  Admiralty  had  not 
pow<r  to  take  fuch  recognizances,  all  naviga- 
tion pnuft  be  oMrufled,  if  one  obftinate  part- 
owner  wopld  not  Confent,  that  the  fhip  fhould 
k  make  a  voyage  5  #iuj  e  contra,  it  is  very  rea- 
fonable  that  he  have  fecurity0,  that  the  (hip 

0  A  fait  may  be  maintained  in  the  Admiralty  on  fuch 
fecurity.  Ld.  Raym.  235.  ace.  6  Mod.  162.  1  Barn. 
K.  B.  4,15,    R«cont.  Carch.26.  Comb,  109.  Holt  647. 
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fhall  return  in  fafety,  fince  he  does  not  con- 
fent  to  the  voyage. 

By  the  common  law  as  applied  to  part- 
owners^  each  of  them  is  poflefled  per  my  et 
per  tout>  (that  is)  of  the  whole  and  every  part, 
and  confequently  have  a  power  to  enter  and 
detain  the  fhip,  even  though  it  be  in  hindrance 
or  obftruftion  of  a  voyage.  And  this  law  is 
recognized  by  the  courfe  and  ufage  of  the 
Admiralty  Court,  in  cafes  of  difagreement 
among  part-owners.  Neverthelefs  fuch  right 
cannot  exift  after  the  other  part-owners  have 
given  fecurity  according  to  the  courfe  of  th£ 
Admiralty  Court. 

Thusp  if  there  are  feveral  part-owners  of 
a  (hip,  and  the  major  part  of  them  are  for 
fending  her  a  voyage  to  fea,  to  which  the  reft 
difagree;  whereupon,  according  to  the  com- 
mon ufage  in  fuch  cafes,  the  greater  number 
fuggeft  in  the  Admiralty  Court  the  difagree- 
ment of  their  partner,  and  then  according  to 
their  ufage  there,  they  order  certain  perfons 
to  appraife  the  fhip,  who  accordingly  fet  a 
value  thereon ;  and  then  the  major  part  who 
agreed  to  the  voyage,  enter  into  ia  recogni- 

P  Carth.  26.    Hard.  473.  S.  P.     6  Mod.  162.  S.  P. 
Vide  6  Mod.  12,  26,79. 
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iance,  wherfein  thfey  bind  themfelves  jointly 
iand  feveraliy,  to  the  difagrceing  parties,  in  a 
fiim  proportionable  to  their  (hares,  according 
to  the  value  fet  by  the  appraifcrs,  to  lccure 
the  {hares  in  the  (hip  of  thofe  who  difagree 
xo  the  voyage,  againft  all  adventures ;  though 
there  can  be  no  fuit  on  this  agreement  or  fti- 
pulation  in  the  Admiralty  Court,  the  contraft 
being  made  oh  land*  and  therefore  of  tempo- 
ral conufance  ;  yet  a  fpecial  a&ion  on  the  cafe 
lies  for  the  violation  thereof  at  common  law; 
fo,  that  if  there  be  feveral  part-owners  of  a 
(hip,  and  fome  of  them  rcfufe  to  fiavigate  the 
(hip,  or  to  fend  her  to  fea ;  thofe,  who  art 
willing,  may  compel  the  others  in  a  Court  of 
Admiralty,  on  giving  fecurity  to  aii(wcr  for 
the  (hip  in  cafe  (he  be  loft;  alfo  if  a  partner 
diflikes  the  voyage*  but  does  not  exprefsly 
prohibit  it,  and  the  (hip  is  loft  in  the  voyage* 
he  (hall  have  no  recompence  for  his  part;  but 
if  the  fhip  return*  he  (hall  have  an  account  for 
tohat  is  earned,  and  it  (hall  be  intended  a 
Voyage  with  his  confent,  without  an  exprefs 
prohibition  proved. 

Soq*  four  joint-owner*  iri  a  (liip;  ihrtt 
♦ill  navigate  the  (hip,  the  fourth  will  not ; 

4  Skio.  230.     2  Chan*  Ca.  36* 
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the  courfc  is  to  go  into  the  Admiralty,  anel 
there  give  fecurity  to  anfwer  for  the  (hip  if 
(he  be  loft,  and  then  they  fhall  be  difcharged 
againft  the  other.  If  one  diflike  the  voyage, 
and  doth  not  exprcfsly  prohibit  navigating  the 
(hip,  and  the  fhip  go  the  voyage,  and  is  loft, 
in  fuch  cafe  he  (hall  not  be  anfwered  his  part ; 
but  if  the  fhip  return,  he  fhall  have  an  ac- 
count, for  what  is  earned,  and  it  fhall  be  in- 
tended a  voyage  with  his  confent,  without  an 
exprefs  prohibition  proved.  As  if  four  te- 
nants in  common  of  land,  one  or  more  ftock 
the  land,  and  manage  it,  the  reft  fhall  have 
an  account  of  the  profits ;  but  if  a  lofs  come, 
as  if  the  fheep,  &c.  die,  they  fhall  bear  a  part. 
Per  North  Lord  Keeper. 

Part-owners  being  tenants  in  common  of  a 
fhip ;  <c  If  one  tenant  in  common  dejiroys  the 
"  thing  held  in  common,  th^  other  may  have 
cc  trover  againft  him  for  it, 'for  that  is  a  total 
"  converfion  to  his  own  ufe  of  what  he  had 
c<  only  a  partr." 

Sos ,  where  one  part-owner  of  a  fhip  took 
her,  and  fent  her  on  a  voyage  to  the  Weft- 
Indies >  where  fhe  was  loft,  and  the  other 

r  Co.  Litt.  200.  a. 

•  Hil.  i  Geo.  i.   Bull.  N.  P.  34. 
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owners  having  brought  an  a£Hon  for  it,  Lord 
King  left  it  to  the  jury,  whether,  they  being 
tenants  in  common  of  the  fhip,  this  was  not  a 
dejtruftion  by  the  defendant  ?  and  the  jury 
found  accordingly,  and  the  plaintiff  reco- 
vered. . 

But  othcrwife  in  the  cafe  of  partners  in 
trade  t ,  each  has  a  power  fingly  to  difpofe  of 
the  whole  partnerfhip  efledts,  and  even  if  one 
of  the  partners  becomes  a  bankrupt,  yet  eve* 
ry  aft  of  the  folvent  partner  without  know- 
ledge of  the  aft  of  bankruptcy,  as  in  making 
confignments  or  fales  of  goods,  &c.  if  done 
bond  fide  and  without  fraud,  is  good,  fo  that 
the  afiignees  .of  the  bankrupt  partner  cannot 
recover  by  this  adtion  the  goods  fo  difpofed 
of  by  the  other ;  neither  if  the  folvent  partner 
afterwards  becomes  himfelf  a  bankrupt,  can 
the  affignees  under  the  joint  commiflion 
againft  both,  maintain  trover  againft  the  bond 
fide  vendee  or  confignee  of  the  partnerfhip 
effe&s. 

As  to  the  matter  of  a  fhip,  he  is  not  to  be 
confidered  a  partner,  becaufe  he  _  hath  no 
property  either  general  or  fpecial  by  being 

t  Cowp.  445. 
H  2  couftituted 
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conftituted  a  mailer,  but  is  one  u,  who,  for 
his  knowledge  in  navigation,  fidelity,  and 
difcretion,  hath  the  government  of  the  fliip 
committed  to  his  care  and  management ;  yet 
matters  have  ufually  fhares  or  parts  in  the 
veffclx.  And  the  law  confiders  a  mafter 
upon  all  occafions,  to  be  an  officer,  who  muft 
render  and  give  an  account  for  the  whole 
charge  when  once  committed  to  his.  care  and 
cuftody  •  and  upon  failure,  to  render  fatisfac- 
tion  y  and  therefore  if  misfortunes  happen, 
either  through  negligence,  wilfulnefs,  or  ig- 
norance of  himfelf,  or  his  mariners,  he  muft 
be  refponfible.  Ami  he  is  eligible  by  the 
part-owners,  in  proportion  to  their  (hare,  and 
not  according  to  the  majority  y . 

And  in  the  cafe  of  Pitt  v.  Gamin  >  where 
a  mafter  of  a  fhip  brought  an  aftion  on  the 
cafe,  and  declared,  that  the  fhip  was  laden 
with  corn  in  fuch  a  harbour,  ready  to  fail  for 
Dantzick;  and  that  the  defendant  entered  and 
feized  the  fhipy  and  detained  her,  per  quod 
impeditus  et  obftrutlus  fuit  in  viagio-y  and  it  was^ 
held  that  it  well  lay ;  for  though  the  mafter 

»  Hob.  ii.    Moor  918. 
x  Molloy  322. 
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h&s  not  the  property  of  the  ftiip,  but  the  own- 
ers, and  he  is  only  a  particular  officer,  and  can 
only  recover  for  his  particular  lofs,  yet  hi 
may  bring  tfefpafs,  as  a  bailiff  of  goods  may, 
and  then  as  bailiff  he  can  only  declare  on  his 
pofleflion,  which  is  fufficient  to  maintain 
tre/pafs. 

If  the  matter  of  the  fhip  takes  goods  oh 
board  for  hire,  and  is  robbed  in  port,  he  muft 
anfwer  the  damage;  otherwife  it  is  it  he  be 
robbed  by  pirates  on  the  high  fea,  for  then 
the  owner  muft  be  the  lofer  * :  for  if  he  un- 
dertakes for  hire  to  carry  the  goods,  the  com- 
mon law  cannot  look  upon  him  in  a  different 
afpeft  from  a  common  carrier;  for  he  cannot 
be  looked  upon  as  a  mere  fervant  to  the 
owner,  but  rather  as  an  officer  of  the  fhtp, 
and  to  fell  the  bona  peritura,  which  is  beyond 
the  condition  of  a  fervant:  but  the  civil  law 
of  the  Admiralty  excufes  the  matter  when 
robbed  by  pirates,  or  on  lofing  the  goods  by 
any  inevitable  accident ;  f6r  the  dangers  of 
the  fea  are  fo  various  and  fo  formidable,  that 
a  matter  (hall  not  be  underftood  to  undertake 
againtt  them,  unlefs  if  had  been  included  in 

t  i  Vent.  190,  238.  Raym.  220.  3  Keb.  72,  11  zt 
135.  1  Mod.  85.  2  Lev.  69.  S.  C.  More  and  Shec, 
3  Lev,  259.  §.  C.  cited  2  Lord  Raym.  918, 

H3  the 


io2  pattnerftip— 

the  exprefs  words  of  the  CQntradt ;  for  where, 
in  a  well-ordered  fociety,  a  man  undertakes 
for  the  cuftody  of  another's  property,  he  fe- 
cures  him  againft  all  lofs ;  but  where  a  man 
is  bound  to  encounter  dangers,  which  civil 
fociety  cannot  guard  againft,  he  muft  not  be 
fuppofed  to  undertake  farther  than  for  his 
cares  and  by  the  general  cuftom  of  com- 
merce, the  merchant  is  the  perfon  who  runs 
the  rifle,  and  not  the  mafter  of  the  fhip  ;  and 
it  is  the  merchant  alfo  who  makes  the  gain  of 
the  venture. 

And,  as  the  mafter  himfelf  is  anfwerable  in 
the  foregoing  cafes ;  fo  likewife  hath  it  been 
held,  that  the  owners  are  liable  to  the  freight- 
ers, in  refpeft  of  the  freight,  for  the  em- 
bezzlements, &c.  of  the  mafter  and  mari- 
ners b . 

But  this  proving  a  great,  difcouragement 
to  trade,  by  the  7  Geo.  2.  c .  15.  reciting  that, 
"Whereas  it  is  of  thegreateft  confequence  and 
importance  to  this  kingdom,  to  promote  the 
increafe  of  the  number  of  fhips  and  veflels, 
and  to  prevent  any  difcouragement  to  mer- 
chants and  others  from  being  interefted  and 

b  Carth.  58.      2  Salk.  440.     3  Lev.  258.     3  Mod. 
322. 
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concerned  therein ;  and  whereas  it  has  been 
held  that  in  many  cafes  owners  of  (hips  or 
veflels  are  anfwerable  for  goods  and  merchan- 
dize (hipped,  or  put  on  board  the  fame,  al- 
though the  faid  goods  and  merchandize  after 
the  fame  have  been  fo  put  on  board,  (hould 
be  made  away  with  by  the  mafters  or  mari- 
ners of  the  faid  (hips  or  veflels,  without  the 
knowledge  or  privity  of  the  owner  or  ownersi 
by  means  whereof,  merchants  and  others  are 
greatly  difcouraged  from  adventuring  theif 
fortunes,  as  owners  of  (hips  or  veflels,  which 
will  neceflarily  tend  to  the  prejudice  of  the 
trade  and  navigation  of  this  kingdom ;  there- 
fore, for  afcertaining  and  fettling  how  far 
owners  of  (hips  and  veflels  (hall  be  anfwerable 
for  any  gold,  filver,  diamonds,  jewels,  pre- 
cious (tones,  or  other  goods  or  merchandize 
which  (hall  be  made  away  with  by  the  mafter 
or  mariners,  without  the  privity  of  the  owners 
thereof,  it  is  enafted,  "  That  no  perfon  or 
"  perfons  who  is,  are  or  (hall  be  owner  or 
"  owners  ojf  any  (hip  or  veflel,  (hall  be  fubjedt 
,c  or  liable  to  anfwer  for,  or  make  good  to 
"  any  one  or  more  perfon  or  perfons,  any  lofs 
"  or  damage  by  reafon  of  any  embezzle- 
"  ment,  fecreting  or  making  away  with,  (by 
u  the  mafter  or  mariners,  or  any  of  them)  of 
u  any  gold,  filver,  diamonds,  jewels,  preeious 
H  4  "  ftones, 
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"  ftones,  or  other  goods  or  merchandize, 
*'  which  from  and  after  the  24th  of  June% 
"  *734>  fhall  be  (hipped,  taken  in,  or  put  on 
"  board  any  fbip  or  veffel,  or  for  any  aft, 
"  matter  or  thing,  damage  or  forfeiture  done, 
<c  occafioned  or  incurred  from  and  after  the  fakj 
€t  24th  day  o(June,  1734,  by  the  faid  mafter 
*c  or  mariners,  or  any  of  them,  without  the 
<c  privity  and  knowledge  of  fuch  owner  or 
<c  owners,  further  than  the  value  of  the  (hip  of 
*€  vcficl,  with  all  her  appurtenances,  and  the 
«  full  amount  of  the  freight  due  or  to  gro# 
«c  due,  for  and  during  the  voyage  wherein 
u  fuch  embezzlement,  fecreting  or  making 
f c  away  with,  as  aforcfaid>  or  other  malverfa- 
a  tion  of  tb*  mafter  or  mariners,  (hall  be 
<c  made,  committed  or  done;  any  law,  &c." 
And  /<?&.  2.  it  is  further  ena&ed,  "That  if 
*c  feveral  freighters  or  proprietors  of  any  fuch 
<c  gold,  filver*  diamonds,  jewels,  precious 
<c  ftones,  or  other  goods  or  merchandize,  (hall 
*c  fuffer  any  lofs  or  damage  by  any  of  the 
**  means  aforefaid,  in  the  fame  voyage,  and 
*c  the  value  of  the  fhip  or  veffel  with  all  her 
<c  appurtenances,  and  the  amount  of  the 
*f  freight,  due  or  to  grow  due,  during  fuch 
<c  voyage,  (hall  not  be  fufficient  to  make  full 
"  compenfation  to  all  and  every  of  them, 
<f  then  fuch  freighters  or  proprietors  (hall  re- 
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*"*  ccift  their  fatisfa£Hon  thereout  in  average, 
*c  in  proportion  to  rheir  refpe&ive  lofles  or 
**  damages  j  and  in  every  fuch  cafe  it  (hall 
*c  and  may  be  lawful  to  and  for  fuch  freight* 
"  ers  or  proprietors,  or  any  of  them,  in  be- 
*€  h*lf  of  himfelf,  and  all  other  fuch  freighters 
f  or  proprietors,  or  to  or  for  the  owners  of 
"  fuch  fhip  or  veflel,  or  any  of  them,  on  be* 
*'  half  of  himfelf,  and  all  the  other  part* 
*c  owners  of  fuch  (hip  or  veflel,  to  exhibit  a 
"  bill  in  any  court  of  equity  for  a  difcoverp 
ff  of  the  total  amount  of  fuch  lofles  or  da* 
"  ttiages,  and  alfo  of  the  value  of  fuch  (hip  or 
v  veflel,  appurtenances  and  freight,  and  for 
*  an  equal  diftribution  and  payment  thereof 
"  amongft  fuch  freighters  or  proprietors,  in 
"  proportion  to  their  refpedlive  lofles  or  da* 
*c  mages,  according  to  the. rules  of  equity/' 

<c  Provided,^.  3.  that  if  any  fuch  bill  (hall 
v  be  exhibited  by  or  on  the  behalf  of  the 
u  part-owners  of  fuch  (hip,  the  plaintiff  or 
*•  plaintiffs  (hall  annex  an  affidavit  to  fuch 
"  bill  or  bills,  that  he  or  they  do  not  qblludc 
*c  with  any  of  the  defendants  thereto ;  and 
<c  (hall  thereby  offer  to  pay  the  value  of  fuch 
c*  (hip  or  veflel,  appurtenances  and  freight, 
Cf  as  fuch  court  (hall  direft ;  and  fuch  court 
f'flrall  thereupon  take  fuch  method  for  af- 
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ff  certain'mg  fuch  value,  as  to  them  (hall  feem 
,c  juft  5  and  (hall  diredt  -the  payment  thereof 
cl  in  like  manner,  as  is  now  ufed  and  p raft i fed 
€<  in  cafes  of  bills  of  interpleader.  Provided 
€C  alfo,  Jeft.  3.  that  nothing  in  this  prefent 
"  aft  contained  (hall  extend,  or  be  conftrued 
"  to  extend  to  impeach,  leflen  or  difcharge 
ic  any  remedy  which  any  pferfon  or  perfons 
cc  now  hath,  or  (hall  or  may  hereafter  have* 
cc  againft  all,  every,  or  any  the  matter  and 
<c  mariners  of  fuch  (hip  or  veflel,  for  or  in 
"  refpeft  of  any  embezzlement,  fecreting  or 
u  making  away  with  any  gold,  filver,  dia- 
€C  monds,  jewels,  precious  (tones,  or  mer- 
<c  chandize  (hipped,  or  loaded  on  board  fuch 
"  (hip  or  veflel,  or  on  account  of  any  fraud, 
"  abufe  or  malverfation  of  and  in  fuch 
€C  matters  and  mariners  refpeftively,  but  that 
cc  it  (hall  and  may  be  lawful  to  and  for  every 
cc  perfon  or  perfons,  fo  injured  or  damaged, 
*c  to  purfue  and  take  fuch  remedy  for  the 
"  fame,  againft  the  faid  matter  and  mariners 
*f  refpe&ively,  as  he  or  they  might  have  done 
"  before  the  making  of  this  a&," 

Under  which  ftatute  it  has  been  decided 
that  where  a  large  quantity  of  dollars  had 
been  (hipped  on  board,  and  while  the  (hip 
lay  at  anchor  (he  was  boarded  by  a  number 
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x>f  frelh-water  pirates,  who  robbed  her  of  the 
dollars;  that,  as  the  objeft  of  the  ftatute  was 
^to  prote£t  the  owners  from  all  tf eachery  df 
the  m after  and  mariners,  and  at  the  fame 
time  to  fubjeft  them  as  far  as  they  trufted  the 
mafter  and  mariners ;  that  it  was  neccflary  to 
prove  the  collufion  or  afliftance  of  either  the 
mafter  or  mariners  -,  therefore  in  this  cafe, 
it  being  proved,  that  one  of  the  failors  had 
given  information  to  the  robbers  when  the 
dollars  were  brought  a-board,  and  got  a  (hare 
of  them,  that  that  fatisfied  the  ftatute. 

Thus,  in  the  cafe  of  Sutton  and  Mitchell 
which  was  in  the  nature  of  an  aftion  againft 
a  common  carrier  and  it  was  brought  *to 
recover  the  value  of  a  l^rge  quantity  of  dol- 
lars, (hipped  by  the  plaintiff,  on  board  the 
ihip  Elbe,  bound  from  London  to  Hamburgh, 
in  the  month  of  Oftober  1784,  which  during 
the  nigTit,  were  taken  by  force  from  on  board 
the  Ihip  by  a  number  of  frefh-watcr  pirates, 
as  flie  lay  at  anchor  in  the  Thames.  At  the 
trial  at  Guildhall,  at  the  Sittings  after  Trinity 
term  laft,  before  Lord  Mansfield,  the  defend- 
ant's counfel  refted  his  defence  upon  the  fitft 
part  of  the  firft  fe&ion  of  the  7  Geo.  II.  c.  15. 
which  cnafts,  that  no  perfon  or  perfons,  who 

«  1  Term  Rep.' 18. 
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is,  are,  or  (hall  be,  owny  or  owners  of  any 
fhip  or  veflel,  (hall  be  fubjeft  or  liable  to 
anfwer  for,  or  make  good  to  any  one  perfog 
or  perfons,  any  lofs  or  damage  by  reafon  of 
any  embezzlement,  fecreting,  or  making 
away  with,  by  the  m after  or  mariners,  or  any 
of  them,  of  any  gold,  filver,  diamonds, 
jewels,  precious  ftones,  or  other  goods  or 
merchandize,  which  from  and  after  the  24th 
of  June  1734,  (hall  be  (hipped,  taken  in,  or 
put  on  board  any  fhip  or  veflel,  beyond  the 
value  of  the  (hip  and  freight.  And  evidence 
•was  offered  to  prove,  that  one  of  the  mari- 
ners was  aqceffary  in  the  robbery  by  giving 
intelligence.  But  Lord  Mansfield  was  then 
of  opinion,  that  the  word  embezzlement 
was  not  broad  enough  to  cover  this  tranfac- 
tion,  and  therefore  he  directed  the  jury  to 
find  for  the  plaintiff  to  the  whole  amount  of 
the  dollars.  The  motion  for  a  new  trial,  by 
Mingay,  was  founded  on  the  latter  part  of  the 
fame  fe&ion  in  the  Act,  the  words  of  which 
are  more  general,  and  comprehend  any  aft, 
matter,  or  thing,  damage,  or  forfeiture 
done,  occafioned,  or  incurred,  from  and 
after  the  faid  24th  of  June  1734,  by  the  faid 
mafter  or  mariners,  or  any  of  them,  without 
the  privity  or  knowledge  of  fuch  owner  or 
owners^  further  than  the  value  of  the  (hip  or 
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*vefiel,  with  all  her  appurtenances,  and  the 
full  amount  of  the  freight  due>  or  to  grow 
<fue,  for  and  during  the  voyage,  &JV.  Bear- 
troft,  Let,  and  Baldwin,  for  the  plaintiff 
took  notice  that  this  motion  was  founded  on 
an  affidavit  that  one  of  the  mariners  had  in- 
formed one  of  the  robbers,  that  if  he  would 
give  him  a  fliare,  he  would  inform  him  of 
the  day  on  which  the  money  was  to  be  fenc 
on  board,  gnd  where  it  was  placed,  and  that 
the  lame  mariner  afterwards  fhared  the  fpoil. 
There  is  no  dpubt  but  that  the  owners  of  a 
fhip  are  liable  for  the  full  amount  of  every 
lofs  by  robbery;  and  the  only  queftion  here 
is  upon  the  7  Geo.  II.  which  fays,  that  the 
owners  fhall  not  be  liable  for  more  than  the 
value  of  the  (hip  and  freight,  in  any  cafe  of 
embezzlement  by  the  mafter  or  mariners; 
but  in  order  to  exculpate  the  owner,  it  fhould 
appear  that  one  of  the  mariners  was  actually 
concerned  in  the  robbery.  Now,  does  this 
motion  ftate  a  cafe  in  which  he  could  be  pro- 
fecuted  as  a  party :  for  it  does  not  follow  that 
becaufe  one  tells  another  where  a  treafure  is 
to  be  foynd,  th^t  a  felony  muft  be  commit- 
ted :  and  if  he  is  to  be  taken-  as  one  of  the 
aftors  in  point  of  law,  the  confequence  muft 
be,  he  is  guilty  of  felony ,  and  then  you  muft 
&ew  that  he  is  guilty  of  felony  on  the  affida- 
vits* 


no  pattnerfltfp— 

vits.  Here  he  does  not  appear  to  be  a  prin- 
cipal in  the  robbery ;  he  is  only  an  acceflary 
after  the  faft,  by  receiving  part  of  the  goods 
Jtolen.  As  to  the  word  "  occafioned",  it  re- 
lates only  to  forfeiture.  The  words  of  the 
Act  exclude  all  idea  of  force :  but  this  is  ex- 
prefsly  admitted  to  have  been  done  by  force. 
And  it  is  laid  down  by  Fofter,  that  a  perfon 
who  is  charged  with  privately  ftealing  muft 
be  acquitted,  if  there  be  any  evidence  of  force 
being  ufed.  Mingay,  in  fupport  of  the  rule, 
relied  upon  the  latter  part  of  the  feftion 
above  mentioned.  Lord  Mansfield,  Ch.  J.— 
The  aft  of  Parliament  is  certainly  large 
enough  to  take  in  this  matter.  I  decided  it 
before  on  the  firft  part  of  the  feftion :  the 
latter  part  was  not  relied  on,  or  even  men- 
tibned  at  the  trial.  Willes  and  Ajhhurfi,  Juf- 
ticcs,  concurred.  Butter,  J. — This  aft  is  as 
ftrong  as  poffible,  and  was  meant  to  proteft 
the  owner  againft  all  treachery  in  the  mafter 
or  mariners,  as  appears  from  the  claufe  in 
queftion  as  well  as  the  preamble  of  the  aft. 
It  meant  to  relieve  the  owners  of  fhips  from 
hardlhips,  and  to  encourage  them ;  at  the 
fame  time  faying,  that  fo  far  as  you  have 
trufted  the  mafter  and  mariners  yourfelf,  fo 
far  you  (hall  be  anfwerable;  which  is  to  the 
value  of  the  fhip  and  freight.     This  man  is 

an 
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an  acceffary  both  before  and  after  the  fad: 
3f  the  argument  for  the  plaintiff  holds  it 
would  confine  it  to  the  a£t  of  the  mariner 
only :  but  fuppofe  a  mariner  combined  with 
three  or  four  other  perfons,  there  could  be 
no  doubt  but  that  that  would  come  withia 
the  provifion  of  the  ftatute. 

Rule  made  abfolutc  d. 

And  for  fuch  general  charges  againft  die 
ihip,  the  owners  are  fpecifically  liable. 

Thus,  in  the  cafe  of  Parijh  v.  Crawford** 
where  the  defendant  was  fole  owner  of  a  (hip, 
which  he  let  to  Fletcher  for  a  voyage  at  a 
certain  fum,  and  Fletcher  was  to  have  the 
benefit  of  carrying  the  goods.  The  plkhuiff 
had  (hipped  a  quantity  of  moidores,  and  the 
bills  of  lading  were  figned  by  the  captain; 
the  moidores  being  loft,  an  aftion  was  brought 
againft  the  defendant,  as  owner,  to  charge  him 
under  the  flat.  7  Geo.  II%  to  the  amount  of 
the  (hip  and  freight.  For  the  defendant  it 
was  infilled,  that  Fletcher  was  owner  to  this 
purpofe,  and  that  he  fliould  be  fued ;   but  it 

d  N.  B.  The  rule  was  made  abfolute  on  payment  of 
cofts,  becaufe  this  motion  was  made  on  a  new  ground, 
not  opened  before  on  the  trial. 
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appearing  that  the  defendant  had  covenanted 
for  the  condition  of  the  (hip  and  behaviour 
of  the  matter,  it  was  ruled,  that  he  was  IU 
able,  for  Fletcher  had  only  the  ufc,  but  he 
had  the  ownerfliip,  and  that  the  freight  he 
had  from  Fletcher  was  fufficicnt  to  charge 
him. 

And  if  a  matter  of  a  (hip  buys  provifions 
for  the  (hip,  and  has  money  from  the  owners 
to  pay  for  the  provifions,  but  fails  without 
paying  the  money*  the  owners  are  liable  to 
pay  in  proportion  to  their  refpe&ive  (hares 
in  the  (hip.  For,  as  for  this  purpofe,  the 
matter  muft  be  confidercd  as  the  mere  fer* 
vant  to  the  owners. 

So  where  Gallway  f,  as  matter  of  the  (hip 
of  which  other  defendants  were  part-owners, 
bought  feveral  goods  of  the  plaintiffs;  as 
beef,  bifcuit,  fails,  and  cordage ;  Gallway  the 
matter  failed.  The  bill  was  to  compel  the 
defendants,  the  part-owners,  to  pay  \t  who 
infifted,  that  Gallway  only  was  liable*  and 
befides  that  he  had  money  from  the  owners 
to  pay  the  plaintiffs.  Per  Cur.  Gallway  the 
matter  was  but  a  fervant  to  the  owners  *  and 
where  a  fervant  buys,  the  matter  is  liable* 

*  2  Vern.  643. 
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Xf  the  owners  paid  their  fervant,  yet  if  h$ 
^>aid  not  the  creditors,  they  muft  Hand  liable: 

<&nd  decreed  the  owners  to  pay  the  plaintiffs 
^heir  debts  in  proportion  to  their  refpedlive 

ihares  and  interefts  m  the  fbip. 

Special  partherlhip  may  alfo  be  contra&ed 
kinder  a  charter-party,  and  all  the  parties  fo 
covenanting  become  liable  Sin  a  given  ex- 
tent, as  partners  according  to  the  law* 
merchant. 

A  ch^rty-paity  is  aft  old  inftrtiment,  fcac* 
turate  and  inforffia],  and,  by  the  introduc- 
tion of  different  tkufes,  at  different  times,  it 
is  alfo  fometimes  cotitradidtory ;  but,  like  all 
mercantile  contrads,  it  ought  to  have  a  libe- 
ral interpretation.  Per  Lord  Mansfield  \  in 
the  cafe  t)f  Hotbam  and  the  Eaft- India  Com* 
panp. 

The  charter-party  fettles  the  agreement  A* 
the  bills  of  lading  do  the  contents  of  the  car- 
go. (There  are  three  bills  of  lading  gene- 
rally made,  otoe  to  be  Tent  over  fea  to  hini 
whom  the  goods  are  configned  to,  another 
for  the  mafter,  and  the  third  for  the  refer* 
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chant  or  lader),  and  binds  the  mailer  to  deli- 
ver them  well  conditioned,  at  the  place  of 
difcharge,  according  to  the  agreement;  and 
for  the.  performance,  the  mafter  or  the  owner 
obliges  himfelf,  ft>ip>  tackle,  and  furniture*. 
And  the  parties  are  either  owners  of  fhips  on 
tht  one  parr,  and  merchants  on  the  other  $ 
or  matters  of  (hips  invefted  by  the  owners 
with  power  to<  enter  into  charter-parties,  -and 
merchants. 

Charter-parties,  fays  Molfoy,  u  have  always 
by  <ne  common  law  had  a  genuine  construc- 
tion, as  near  as  may  be,  and  according  to 
the  intention  amd  defign,  and  not  according 
to  the  literal  fenfe  of  traders,  or  thofe  who 
merchandise  by  fea;M  yet  they  mutt  be  re- 
gulary  pleaded,  thac  is,  in  cafe  of  litigation, 
there  nvult  be  a  narration  of  fafts  in  a  legal 
form,  in  oider  to  facilitate  the  determination 
of  a  Court  upon  flich  agreements  according 
to  the  intention  of  the  parties,  and  the  nature 
of  the  contrail  i  and  fuch  appears  to  have 
been  the  conftruftion  which  led  the  judg- 
ment of  the  Court  in  decidingupon.  the.quefc 
lion  of  J]jip -damage  under  a  charter-party  of 
freightraent  between  Hotham  and  two  Others 
againft  the  Ecft -India  Company^.  In  this  cafe,. 
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the  ftip  York,  of  which  two  of  the  plain- 
tiffs were  part-owners*  and  the  third  captainj 
had  been  freighted  by  a  charter-party  be- 
tween them  and  the  Eafl-India  Company,  oft 
a  voyage  from  London  to  India,  and  back  to 
London  K  On  her  return  home,  (he  met  with 
a  moft  uncommonly  violent  ftorm,  off  Mar- 
gate* where  fhe  was  ftrandcd,  on  the  firft  of 
January  1779,  and  funk  under  water.  By 
this  misfortune,  a  great  part  of  her  cargo 
(being  falt-petre)  was  loftj  the  principal 
part  of  what  remained,  which  confifted  chiefly 
of  pepper,  was  greatly  damaged  by  the  fea- 
water,  but  was  got  out  of  the  (hip,  by  per- 
fons  fent  down  by  the  Company,  and  brought 
to  town  in  other  veffels,  where  a  particular 
procefs  was  employed,  at  a  great  expence  to 
the  Company,  to  reftore  it,  in  fome  degree, 
and  render  it  marketable.  The  fhip,.  after 
being  in  a  great  meafure  unloaded,  was  .with 
much  difficulty,  raifed  out  of  the  water,  and  ' 
arrived  in  the  port  of  London,  with  a  fmall 
part  of  the  cargo  ftill  remaining  on  board. 
The  plaintiffs  infifted,  that  (he  had  arrived  at 
her  port  of  difcharge,  and  had  performed 
hex  voyage  within  thq  meaning  of  the  char- 
ter party,  and  that,  notwithftanding  the  iriif- 

1  Dougl,  272.   18th  November  1779. 
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fortune  which  had  happened,  and  the  Ibfs  of 
party  and  the  damage  done  to  the  refiy  of  the 
cargo,  they  were  enekFcd  to  be  paid  the 
freight  of  the  goods  faveti,  and  the  demur* 
page.    The  defendants  contended*  firft,  that 
to  rite  events  which  had  happened^  they  were 
clifcharged  from  the-  payment  of  any  freight 
or  demurrage  y  fecoflcHyr  that  if  they  were 
Kable-for  freight  and  demurrage,,  yet  by  cer- 
tain clatffes  in  rhe  charter-party,  *hey  were 
errtitfed  to  dfcdu<9  therefrom  the  value  of  ffccf 
good*  loft?  the  lofs  upon  thofe  which  were 
fared  in  a  damaged  ftatfe;  and  the  expence* 
rhey  had  been  put  torn  getting  thofe  damage 
ed   goods  to  London  and  rendering  them 
marketaHe.    A  com*mo»  a&toi*  of  c#venantf 
was  at  firft  brought  or*  the  charty-party,  ta 
whieh  the  defendants  pleaded ;  but  afterwards 
feotft  parties  contented  to  try  the  queftions  in 
tfrfpute  between  them  in  four  different  feigned 
iffues,  which-  were  as  foHowa:   i.  Whether 
the  plaintiffs  were,  or  were  not>  entkred  to 
any  and  what  freight  or  demurrage  in  refpeffc 
of  the  fhip  and  voyage,  m  che  charter-party 
mentioned  -,    i.  Whether  the  plaintiffs  were 
Kable  to  pay  or  allow  to  die  defendants  any 
fum  or  fums  of  money  in  refpedt  of  the  good3 
and  merchandizes  which  had  been  (hipped* or* 
board  the  faid  fhip,  and  which  had  been  loft, 
*  OP 
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«r  not  delivered  to  the  defendants  on  her  ar- 
rival in  England-,    3,  Whether  the  plaintiff* 
mere  liable  to  pay  or  allow,  &fc  in  rcfpe&  of 
a  certain   quantity  of  pepper    which    had 
been   Slipped,    &c.    and  -which  had  been 
prejudiced,  wet,  and  damnified,  before  the 
arrival  of  the  flwp  at  London*  4.  Whether 
che  plaintiffs  ought  to  pay  or  make  fotisfac- 
*ion  to  the  defendants,  for  the  expences  they 
Trere  at,  in  faving  and  bringing  to  London 
certain  goods  and  merchandizes  which  were 
taken  out  of  the  ihip  when  /he  was  ftranded, 
<orotherwife  concerning  the  faid  goods;  thefe 
iflues  came  on  to  be  tried,   before  Lord 
Mans/bid,  at  Guildhall,  at  the  Sittings  after 
Uft  Trinity  term.    There  were  two  claufes 
in  the  cbarty-party  on  which  the  defence  on 
the  firft  iffue  was  founded,  viz.   1.  "  And, 
as  touching  the  freight  to  be  paid  or  allowed. 
by  the  Company,    it  is    agreed,    and  the 
Company  covenant  with  the  faid  part-own- 
ers, that  the  Company  fliall,  and  will,  in 
cafe  and  upon  condition  that  the  Ihip  per- 
forms her  voyage,  acid  arrives  at  London  hi 
fafety,  and  the  faid  part-owners  and  matters 
do  perform  the  covenants  on  their  part,  and 
not  other  wife,  well  and  truly  pay  and  allow 
the  freight  herein  mentioned  m,     2.  It  is 

m  P.  8.  of  the  printed  form  of  tie  Eafl-India  Corn- 
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hereby  agreed,  that,  in  cafe  the  (hip  doet 
not  arrive  in  fafcty  in  the  river  Thames,  and 
there  make  a  right  delivery  of  the  whole 
and  entire  cargo  and  lading  on  board  the  faid 
Jhip  as  aforefaid,  the  Company  fhall  not  be 
liable  to  pay  any  of  the  fums  of  money  herein 
before  agreed  to  be  paid  for  freight  and  de- 
murrage, nor  fubjeft  to  any  demands  of  thfc 
faid  part-owners  or  matter  on  account  of  the 
faid  (hip's  earnings  in  freight,  voyages  for 
the  Company,  or  on  account  of  any  other 
employment,  any  other  law,  ufage,  prac- 
tice or  cuftom,  notwithftanding  n.  The  fol- 
lowing claufe  was  the  foundation  of  the  de- 
fence on  the  fecond  iffue.  And,  if  any  of  the 
homeward-bound  cargo  (hall  be  loft  or  un- 
delivered into  the  faid  Company's  warehoufes 
at  the  faid  (hip's  arrival  in  England^  (except 
that  no  fuch  payment  (hall  be  made  if  there 
happens  an  utter  inevitable  lofs  of  (hip  and 
cargo,  nor  (hall  any  other  payment  be  made 
for  fuch  goods  as  fhall  neceflarily  perifli  or 
\>e  caft  into  the  fea  for  the  prefervation  of 
the  (hip  and  cargo,  than  by  an  average  to  be 
borne  by:  (hip,  freight,  demurrage,  and 
cargo,)  the  part-owners  and  matter,  (hall 
pay  or  allow  to  the  Company  the  prime  coft 
pf  fuch  goods,  and  30/.  for  every  100/.  on 

n  P.  11.  of  the  printed  form  of  the  Eaft-India  Com- 
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ftch  prime  coft  o.     On  the  third  iflue  they 
*eJied  on  the  following  claufes :   I.  But  if  any- 
^"-the  homeward-bound  cargo,  when  deli- 
r^red   into  the    Company's   warehoufes  in 
&*zgland,  (hall  be   found   to  be  prejudiced, 
VVr^r,  or  damnified,  by  any  occafion  or  acci- 
^^nt  whatfoever,  ic  (hall  be  lawful  for  the 
Company  to  refufe  fuch  goods,  and  in  fuch 
^^.fe  the  part-owners  and  mafter  lhall  take 
^Viem,  and  allow  to  the  Company  the  fums 
"Vvhich  they  are  invoiced   at,    with  charges, 
Cuftoms,  and  duties;   and  in  fuch  cafe  the 
Company  (hall  pay  no  charges  or  freight  for 
the  laid  goods  fo  prejudiced,  wet,  or  damni- 
fied,   unlefs   in   cafes  of  damaged   pepper, 
which  the  part-owners  and  mafter  are  to  al- 
low the  Company  for  at  the  current  price  of 
found  pepper  in  London,  and  the  Company 
are  to  pay  the  freight  and  charges  on  fuch 
pepper  as  if  it  were  not  damnified  P.     2.  But 
the  faid  part-owners   (hall  not  be  charged 
with  any  fum  of  money  in  refpeft  of  goods 
damaged  on  board  the  faid  (hip,  but  fuch  as 
(hall,  by  the  condition  and  appearance  of  the 
package  thereof,  or  by  fome  other  reafonable 
proof,  appear  to  be  (hip-damage  j  any  thing 

0  P.  4,  5,  of  the  printed  form  of  the  Eaft-India  Com- . 
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herein  contained  to  the  contrary  thereof  in 
apy  wife  notwithftanding  q  •"  3.  A  provi-* 
fion  for  paying  demurrage  to  the  owners,  if 
the  (hip  fhould  be  difpatched  fafe  from  the 
Malabar  coaft,  and  fhould  not  make  the 
paflage  in  a  limited  time ;  and  which  adds, 
*c  and  the  owners  (hall  not  be  refponfible  for 
Uny  damage  that  may  happen  to  the  home? 
W4rd-boun4  cargo*  occafioned  by  fuch  late 
<Jifpatchr.'- 

The  jury  having  found  for  the  plaintiffs  on 
the  three  firft  iffues,  viz.  1.  That  freight  was 
to  be  paid  for  all  the  Company's  goods  deli- 
vered, and  demurrage,  as  fpecified  in  the 
charwr-pajrty :  2.  That  the  plaintiffs  were  not 
liable  to  pay  for  any  goods  loft,  or  not  deli- 
vered :  3.  That  they  were  npt  liable  to  pay 
qr  allow  for  any  lofs  on  the  pepper,  and  for 
the  defendants  on  the  coft,  (viz.  That  the 
plaintiffs  were  to  pay  to  the  defendants  their 
proportion  of  the  expences  in  faving  the^ 
goods  and  merchandizes,  by  way  of  general 
average,  as  fpecified  in  the  charter-partyxand 
the  whole   extra  expence  of  bringing  the 

q  P.  13.    of  the  printed  form  of  the  Eafl-India  Com- 
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goods  from  Margate),  a  rule  was  obtained  by 
the  defendants  to  (hew  caufe  why  there  fhould 
not  be  a  new  trial  or>  all  the  iffues  found 
againft  them  $  and  the  cafe  was  argued  this 
day,  bjLfe,  Davenport,  Baldwin,  and  Er/kirn, 
for  the  plaintiffs,  and  the  Solicitor-General 
and  Dunning,  for  the  defendants.  The  coun- 
fel  for  the  defendants  relied,  as  to  the  freight 
and  demurrage,  on  the  ftrid  terms  of  the 
inftrument,  by  which  it  was  ftipulated,  that 
neither  fhould  be  paid  for,  unlefs  the  fhip 
lhould  arrive  in  fafety  in  the  river  Thames, 
$nd  there  make  a  right  delivery  of  the  whole 
and  entire  cargo.  If  the  plaintiffs  had  pro- 
ceeded in  covenant,  fuch  an  arrival  and  fuel* 
a  delivery  irmft  have  been  averred,  and  was 
now  neceflary  to  have  been  prpyed,  to  make 
out  the  cafe  on  the  part  of  the  plaintiffs.  In 
a  court  of  law,  the  ftipulations  of  the  deed 
muft  appear  to  have  been  exa&ly  complied 
with;  and,  if  any  relaxation  was  to  be  allow- 
ed, on  principles  of  equity,  recourfe  muft  be 
had  to  a  court  of  equity.  The  fame  reafoqr 
ing  was  equally  applicable  to  the  fepond  iffue. 
On  the  third,  they  infifted,  that  "  fhip  da- 
mage"* was  fynonimous  to  "  fea  damage,'* 
3nd  meant,  damage  happening  at  fea,  in  con- 
tradiftin&ion  to  any  injury  the  goods  might 
haye  repeivec}  before -they  were  put  on  board, 

not 


I**  partneii&fp— 

not  mfcrdy  damage  at  fea  occafioned  by  in- 
efficiency in  the  fhip,  or  the  mifconduffc  or 
negligence  of  the  mafter  or  mariners,  which 
was  the  interpretation  contended  for  on  the 
pan  of  the  plaintiffs.  Without  any  ftipula- 
tion,  the  owners  and  mafter  would  have  been 
anfwerable  to  the  Company  for  loffes  arifing 
from  thofe  caufes.  The  word  "  fhip  da- 
mage," it  is  true,  was  meant  to  controul  the 
general  words  in  a  preceding  part  of  the  in- 
ftrument,  by  virtue  of  which  the  plaintiffs 
would  otherwife  have  been  liable,  if  the  goods 
had  been  prejudiced  or  damnified  by  any  oc- 
cafion  or  accident  of  any  fort;  but,  according 
to  the  conftru&ion  contended  for  by  the  plain- 
tiffs, this  prior  claufe  would  be  totally  annul- 
led by  the  other. 

The  faving  in  cafe  of  a  late  departure  from 
the  Malabar  coaft,  affords  an  additional  proof 
that  fea-hazards  from  weather,  ftorm,  &c. 
were  meant.  For  how  could  a  detention  be- 
yond the  ufual  feafon  increafe  the  danger  of 
damage  from  infufficiency  in  the  veffel  (inde- 
pendent of  what  the  weather  might  occafion) 
or  from  mifcondud  in  the  mafter  or  the 
crew  ?  On  the  other  fide,  it  was  infifted,  that 
this  fort  of  inftrument  ought  to  receive  a  li- 
beral   conftrujStion.      The    non-compliance 
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with  the  letter  of  it,  in  not  delivering  the  car- 
go in  the  river  "Thames,  was  owing  to  the  aft 
of  the  defendants  themfelves,  in  fending  their 
fervants  on  board,  who  took  it  out  of  the  (hip 
without  any  participation  with  the  plaintiffs. 
This  difcharged  them  from  the  neceffity  of 
performing  ftri&ly  that  part  of  the  contract 
(as  to  which  the  cafe  of  Sparrow  v.  Caruthers^ 
reported  ift  Strange*,  was  in  point),  and  the 
difcharge  might  have  been  averred  in  an  ac- 
tion of  covenant.     That  as  to  the  goods  da- 
maged or  loft,  the  charter-party  was  certain- 
ly very  confuted  and  ill  digefted,  full  of con- 
tradi&ions,  owing  to  the  circumftance  of  dif- 
ferent claufes  having  been  added  at  different 
times,  without  attention  to  the  coherence  and 
confiftency  of  the  whole.     But  it  muft  be  in- 
terpreted in  a  manner  the  mod  confident 
with  good  fenfe,  and  the  nature  and  general 
tendency  of  the  whole  contrad.     The  expref- 
fion  of  "  fhip  damage''  could  not  be  ufed  m 
oppolition  to  damage  received  before  the 
goods  are  put  on  board,  becaufc  the  owners 
could  never  be  anfwerable  for  that  fort  of  in- 
jury, and  therefore  it  never  could  have  been 
thought  neceffary  to  introduce  words  to  de- 
clare that  they  were  nor. 

«  T.  18  Geo.  2t    Str.  1236. 

It 


It  was  faid,  that  the  claufe  mentioning 
Ihip  damage  was  firft  introduced  1759,  when 
the  Hcbefter  Eaft -India- Man  was  loft.  The 
then  Solicitor  General  had  given  an  opinion, 
that  the  charter-party,  as  it  then  ftood,  would 
make  the  owners  liable  for  loffes  by  ftorms, 
;and  with  the  exprefs  defign  of  preventing  that 
£onftru£tion,  this  new  claufe  was  adopted* 

It  mult  mean  damage  received  on  board 
the  ihip,  and  occafioned  by  negligence  or 
mifconduft  -,  furcly  not  damage  arifing,  as  ia 
the  prefent  cafe,  from  the  a<ft  of  God,  which 
12a  human  care  could  prevent. 

If  there  were  any  doubt,  the  fpcciai  jury 
who  had  exercifed  their  judgment  upon  it 
were  certainly  moft  competent  to  determine 
it,  no  queftion  being  more  exclufively  fit  for 
their  confideration.  The  owners  therefore 
were  by  that  claufe  exempted  from  refponli- 
bility  for  any  other  fort  of  damage  but  Ihip- 
damage  fo  underftood,  and  the  foregoing 
words  "  by  any  accident  whatfoever,"  were 
thereby  controuled  and  reftrained.  Then, 
as  to  the  goods  loft,  this  being  rhe  clear 
jmeaning  of  (hip-damage,  and  univerfally  (b 
underftood  by  perfons  converfant  with  the 
fubjeft,  it  could  never  be  the  intention  of  the 
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£otftra&,  that,  though  the  owner*  were  not  to 
be  anfwerable  for  goods  damaged,  they  were 
for  goods  loft,  by  the  aSt  of  God.  The  ftrift 
compliance  with  the  words  on  which  the  de- 
fendants relied  as  to  the  goods  loft,  was  never 
expelled.  The  cargoes  o(  Indiamen  are  never- 
delivered  into  the  Company's  warehoufes,  but 
only  into  lighters  belonging  to  the  Company* 
Edwin  v.  the  Eafi -India  Company  t>  and  Ed- 
wards v.  Child*)  were  cited. 

'Lord  Mansfield.  I  have  no  doubt,  but 
that,,  if  the  delivery  at  Margate  was,  in  the 
contemplation  of  the  parties,  fubftituted  for  * 
delivery  at  London,  it  might  have  been  aver- 
red in  an  a&ion  of  covenant  v,  becaufe  there 
can  be  no  material  fa£t  in  a  caufe  which  may 
not  be  put  upon  record,  er  given  in  evidence 
on  the  general  iffue.  The  Company  are  noC 
liable  to  any  imputation.  The  part  they 
took,  when  the  calamity  happened,  was  what 
humanity  and  juftice  required,  and  can  be  of 
no  prejudice  to  either  (tde.  The  charter- 
party  is  an  old  inftrument,  informal,  and,  by 
the  introduftion  of  different  claufesr  at  differ- 
ent times,  inaccurate,  and  fometimes  contra- 

t  Canc.H.  1690.     2  Vern.  210. 
*  Cane.  M.  17 16.     2  Vern.  72 7- 

T  Vide  Jones  v.  Berkley,   Dougl.  684. 
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di&ory.  Like  all  mercantile  contracts/  it 
ought  to  have  a  liberal  interpretation.  Iff 
cbnftruing  agreements,'!  Ttnow  no  (difference 
between  a  court  of  law  arid  a  court  of  equity. 
In  the  cafe  of  Edwin  v.  the  Eaft-Iridia  Com- 
pany,  Vernon  makes  the  Court  fay,  "Though 
the  charter-party  is  fo  penned,  that  nothing 
can  be  retolrered  at  4aw,  yet  the  plaintiffs 
have  a  juft  demand,  and  ought  to  be  relieved 
in  equity." 

A  court  of  equity  cannot  make  an  agree- 
ment for  the  parties ;  it  can  only  explain 
what  their  true  meaning  was ;  and  that  is  alio 
the  duty  of  a  court  of  law.  I  told  the  jury, 
that  the  inftrument  miift  have  a  liberal  con- 
itru&ion,  according  to  the  true  intention,  and 
I  left  the  conftru&ion  to  them  more  than  in 
common  cafes  ought  to  be  done,  becaufe  the 
province  of  conftruing  written  inftruments 
belongs"  to  the  Court.  On  the  point  of  fhi'p- 
damage  I  had  confiderable  doubts,  which  I 
Jtated  fully  to  the  jury.  The  Company  have 
thought  fit  to  bring  the  cafe  before  the  Court, 
buf,  upon  hearing  the  arguments,  I  am  now 
clear  that  the  verdict  was  right  on  all  the 
iffues.  As  to  the  firft,  the  Company,  by  re- 
ceiving part  of  the  cargo,  have  waved  all  ob- 
jections concerning  the  delivery.    (His  Lord- 

(hip 
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ihip  had  interrupted  the  defendant's  counfci 
to  aik,  whether  the  Company  could  mean  fe- 
rioufly  to  infift,  that  they  were  to  have. the 
.life  of  the  (hip,  and  the  goods  which  had  been 
delivered,  and  not  pay  for  the  freight  of  them?) 
The  principal  queftion  is,  whether  the  owners 
are  to  pay  for  the  damage  occafioned  by  the 
ftorm— the  aft  of  God  -,  and  this  muft  be  de- 
termined by  the  intention  of  the  parties,  and 
the  nature  of  the  contradt.  It  is  a  charter  a£ 
freight.  The  owners  let  their  fhips  to  hire, 
and  there  never  was  an  idea  that  they  infure 
the  cargo  againft  the  perils  of  the  fea.  The 
Company  (land  their  own  infurers.  Words 
muft  be  conftrued  according  to  the  fubjedt 
matter.  What  are  the  obligations  uponthe 
owners  which  arife  out  of  the  fair  conftruftion 
of  the  charter-party  ;  why,  that  they  fhall  be 
anfwerable  for  damage  incurred  by  their 
own  fault,  or  that  of  their  fervants,  as  from 
defects  in  the  fhip,  or  improper  ftowage  5  fuch 
as  mixing  commodities  together  which  hurt 
one  another,  &c.  If  they  were  liable  for  da- 
mages occafioned  by  ftorms,  they  would  be- 
come infurers,  not  freighters.  Many  of  the 
difficulties  which  have  been  raifed,  are  occa- 
fioned by  the  multiplicity  of,  unneceffary 
words,  introduced  .with  a  view. to  be  more 
•   . !  .       expH- 


etplicit;  ancffcft  which  often  afifeS  trto&i 
the  fame  caufe  in  adts  of  Parliament,  It 
feems  the  qucftion  had  occurred  in  the  yeaf 
1759/  and  the  claufe  mentioning  fhip-da- 
mage  was  introduced  in  order  to  fix  the  rifles 
for  Which  the  owners  Were  to  be  anfwerable. 
That  claufe  rides  over  all  the  former  part  of 
the  charter-party.  As  to  the  other  point  of 
the  goods  loft,  the  whole  is  one  entire  con- 
tra^ and  mud:  be  underftood  in  a  manner 
confident  with  itfelf $  and  it  never  could  be 
intended,  that  the  owners  fhould  be  pro* 
tefted  from  the  lefler  lofs,  and  remain  an* 
fwerable  for  the  greater. 

PTilleS  Juftice,  abfeftt. 

djhhurft  Juftice.— I  am  of  the  fame  opi-* 
nion.  The  confideration,  that  the  owners 
are  not  infurers,  controuls  every  branch  of 
the  inftrument.  If  the  provifo  concerning 
ihip-damage  had  been  wanting,  there  might 
have  been  fome  doubt;  as  the  cafe  ftands 
there  is  none. 

Sutler  Juftice.-^  I  am  of  the  fame  opinion/ 
There  could  have  been  no  doubt  on  the 
fubjett  of  the  firft  ifllie,  if  the  parties  had 
gone  on  in  the  ufual  way,    by  an  aftion 

of 
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^T  covenant  on  the  charter-party.    If  an  a& 
Undertaken  to  be  done  is  difpenfed  with  by 
*he  other  party  it  is  fufficient  fo  to  ftate  it 
**n  the  record;  fpecial  pleading  being  no- 
thing but  a  bare  narration  of  fadts  in  a  legal 
form. 

The  rule  difcharged* 


K 
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CHAPTER    VI. 

'      entering  into. 

PARTNERSHIP  cannot  be  entered 
into  or  contra&ed  without  the  confent a 
©f  all  the  partners,  who  ought  reciprocally 
to  qhoofe  and  approve  of  one  Another,  in 
order  to  form  among  themfelves  that,  fort  of 
tie,  which  k  aptly  defcribed  as  a  kind  of  bro- 
therhood *>. 

The  free  choice  of  the  perfons  contrafting 
is  fo  effentially  neceffary  to  the  conitituting  of 
a.  partner  (hip,  that  even  the  executors  and  re- 
prefentatives  of  partners  themfelves  do  nor, 
in  their  capacity  of  executors  or  reprefenta- 
tives,  fbeceed  to  the  ftatc  and  condition  of 
partners  c. 

In  the  very  formation  of  ar  partnerfhip  con- 
tract fuch  attention 'and  care  is  exacted  from 
each  partner*  as  every  prudent  man  takes  of 

a  Confent  is  neceflkry  to  complete  every  contrail. 
4  Burr.  224!. 

•*  Societas  jit-  quo  Jammed*  fraternitatiz  in  fe  habeU  Dig.- 
1.  63.  ft*,  pro.  ibc*. 

c  iV.'i-  Lz-rfi  font  jucct'dit.  1.  65.  §9,  pro.-  foe.  b. 
*Vcz.  ^. 
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his  owrt  concerns,  which  is  certainly  a  good 
mode  of  enfuring  the  (hare  contributed  by 
each  partner,  and  affords  the  ready  means 
to  fecure  good  fellowfhipi  and  to  promote 
that  enterprizing  fpirit  which  is  fo  eminently 
ufeful  for  the  encouragement  of  our  trade  and 
commerce  with  other  nations*  And  with  no 
fmall  fliare  of  truth  might  it  be  obferved* 
with  reference  to  our  ifland  and  its  inhabitants, 
that  the  philofopher  may  arrive  at  an  high 
pitch  of  improvement  in  agriculture,  arts, 
and  fciences;  the  hufbandman,  the  artizan, 
and  the  manufacturer,  may  reduce  fuch  fpe- 
culative  knowledge  to  praftical  ufes,  with 
the  greateft  (kill  and  dexterity  on  their  parts; 
Government  itfelf  may  enaft  the  wifeft  laws, 
and  give  ail  defirable  encouragement  for  the 
advancement  of  commerce;  yet  what  cart 
even  all  this  avail,  without  the  penetration 
and  fagacity  of  our  merchants,  and  traders* 
to  export  the  produce  of  our  lands,  and 
the  labors  of  our  artifts  and  manufacturers 
into  foreign  countries,  with  advantage  to  the 
State,  as  well  as  to  themfelves  ?  It  is  ob- 
ferved  by  Molloy^  cc  That  foreign  trade  is  the 
€<  main  fheet-anchor  of  us  inlanders ;  without 
<c  which,  the  genius  of  all  our  ufeful  ftudies 
u  and  the  which  renders  men  famous  and 
4t  renowned,  would  make  them  ufelefs  and. 
Hz  «  infig- 


"  infignificant  to  the   public."     And  Loref 
Chancellor  Bacon  obferves,  that "  merchants 

AND  TRADERS  AXE    IN    A  STATE,    WHAT    THE 

Blood  is  to  the  body,"  The  enterprife,  abi- 
lities and  ingenuity  of  this  part  of  the  commu- 
nity are  therefore  moft  certainly  of  the  utmoft 
importance  to  the  whole  Britijh  empire.  From 
fuch  confiderations  as  thefe,  there  naturally 
arifes  the  idea  of  propagating,  by  the  beft 
poflible  means,  that  fpecies  of  commerce, 
which  makes  us  matters  of  the  treasures  of 
other  natr6ns  and  countries,  and  which  be- 
gets and  maintains  our  fcamen. 

And  perhaps  there  cannot  be  a  more  ready 
method  to  propagate  commerce  of  fuch  a  na- 
ture, than  by  uniting  the  joint  efforts  of  fkil- 
ful  and  enterprizing  merchants  inco-partner- 
Ihip;  which  has  already  been  fhewn  to  confifl: 
in  joining  together  the  interefts  of  two  or 
more  merchants  or  traders  for  the  purpofe  of 
advancing  and  improving  commerce.  And 
upon  entering  into  partnerfhip,  the  fubjeft 
of  which  comprizes  the  capital  ftock,  and  the 
mtereft  of  each  partner  therein  y  together  with 
the  labor  and  fkill  to  be  employed,  and  the  di- 
vifion  thereof;  what  naturally  occurs  in  point 
of  diftribution  feems  to  be,  that  if  each  partner 
contributes  an  equal  proportion  of  capital 

ftock,- 
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dock,  labor,  and  fkill,  then  each  muft  receive 
an  equal  (hare  in  the  profit  and  lofs$  but  where 
they  contribute  unequally,  certain  rules  (hould 
be  prefcribed  according  to  the  circumftances 
of  the  partnership,  for  the  purpofe  of  adjuftirig 
the  refpe&ive  fhares  of  all  the  partners. 

For  irtftance,  if  one  partner  furnifhes  labor, 
and  the  other  money,  whatever  the  produce  of 
fuch  paftnerfhip  trade  may  amount  to,  *ic 
ihould  fe£m  right  to  divide  it,  after  deducting 
the  fum  advanced,  in  the  proportion  of  the 
intereft  of  the  money  to  the  wages  of  the  la- 
bor, allowing  fuch  a  rate  of  intereft  as  money 
might  be  borrowed  for  upon  the  fame  fpecies 
of  fecunty,  and  fuch  wages  or  allowance  as 
a  fkilful  workman  would  be  entitled  to  for 
the  fame  degree  of  labor  and  a  fimilar  truft. 

According  to  the  principle  laid  down  in 
the  civil  law,  which  fays,  d  that  no  man 
doubts,  but  that  partnerfhip  may  be  entered 
into  by  two  perfons,  v(hen  one  of  them  only 
finds  money,  in  as  much  as  it  often  happens, 

dinftk.lib.  3.  tit.  26.  De  Societat.  §  2. 

€S  Nam  et  it  a  coiri  poffe  foe  let  at  em  non  aubitamus,  ut 
"  altir  pecuniam  confer  at,  alter  non  confer at ',  et  tamen  lucrum 
"  inter  eos  commune  fit  ;  quia  fa?pe  opera  alicujus  pro  pecunia 
"vol**." 

K  3  that 
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that  the  work  and  labor  of  the  other  amounts 
to  the  value  of  it^nd  fupplies  its  place. 

For  in  partnerships  where  on  the  one  fide? 
labor  is  contributed  and  on  the  other  only 
the  ufe  of  money,  that  partner  who  contri- 
buted the  money  does  not  always  admit  the 
Qther  to  a  (hare  of  the  principal  \  but  only  to 
his  (hare  of  the  profit,  which  fuch  labor  and 
money  joined  together  might  produce.  And 
if  A.  for  inftance,  who  furnifhes  labor  only 
hath  no  title  to  any  part  of  the  money  ad- 
vanced upon  diffolving  the  partnerfhip,  fo 
JB.  alone  fhould  be  liable  to  the  rifk  of  the 
money  as  owner  thereof;  for  in  fuch  a  cafe 
it  is  not  the  money  itfelf  byt  the  rifle  which 
it  runs,  and  the  probable  gain  which  may 
accrue  from  it,  that  are  to  be  compared  with 
the  labor. 

Therefore  when  the  profits  of  fuch  a  part- 
nerfhip are  to  be  fhared,  it  would  be  out  of  all 
proportion  in  point  of  reciprocal  advantage  if 
rhe  labor  Were  to  be  compared  with  the  prin- 
cipal fum  advanced  ;  and  the  only  fair  crite- 
rion to  judge  byais  a  truecomparifon  between 
{he  value  of  the  labor  on  one  fide,  and  the 
rifle  and  hazard  which  the  money  advanced  \<j 
expofed  to  on  the-  other.     And  perhaps  the 

better 
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etter  way  in  forming  partnerlhips  of.this 
Xort  is  to  race  the  rifk  of  the  principal  and  the 
Jh  opes  of  the  profit  according  to  the  intereft 
<:hat  is  generally  given  for  money  fo  borrow- 
c:  ci  upon  rifk.     Suppofing  then  this  intereft  to 
t>e  6/.  per  cent,  if  one  party  contributes  labor 
<*iforch  60/.  and  the  other  advances  1000  A  in 
£-r"*oney,  each  partner  will  fhare  equally  of  the 
r>rofit.     According  to  this  rule,  if  there  fliould 
t*e   nothing  gained  by  the  partnership  con- 
cern, A.  would  lofe  his  labor,  and  JB.  his  in- 
arerefl^  which  would  be  equal  and  juft.     And 
£tiould  the  original  flock  be  diminifhed,  by 
the   fame    rule   A.    lofes    only   his   labor, 
^whereas  B.  would  lofe  his  intereft  and  a  part 
x>f  the  principal,  for  which  eventual  difadvan- 
rage  B.  h  compen fated  by  having  the  intereft 
of  his*  money  computed  at./?*  pounds  per  cent. 
in  the  divifion  of  the  profits,  where  there  are 
any, 


\ 


But  it  fometimes  happens  in  partner/hip 
concerns,  that  labor  and  money  are  fo  blend- 
ed or  interwoven  together,  as  to  give  to  him 
■that  contributed  only  his  labor,  a  fhare  in 
the  principalj  the  labor  contributed  by  one 
partner,  and  the  money  advanced  by  the 
other,  being  fo  intermixed  as  to  make  one 
general  mafs.  As  for  example,  one  partner 
K  4.  fpends 
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fpcods  the  money  advanced  by  him  in  buying 
up  unwrought  materials,  and  the  other 
furnifhes  perfonal  fkill  and  labor  to  work 
them  up  and  manage  them,  which  very  often 
happens  in  large  manufacturing  towns. 
/Thus,  again,  if  I  fupply  a  weaver  with  ico/. 
to  buy  wool,  and  he  makes  cloth  of  it;  com- 
puting his  labor  at  tool,  it  is  manifeft  that 
here  both  of  us  have  an  equal  intereft  in  the 
cloth ;  and  when  it  is  fold,  the  money  muft 
be  equally  divided :  Nor  in  fairnefs  could  I 
deduft  the  ioo  L  contributed  at  firft,  and  then 
divide  the  remainder  with  him. 

This  rulee  obtains  in  other  things  as 
well  as  money,  as  when  one  allows  ground 
for  a  building,  on  condition  that  he  who  builds 
thereon  (hall  have  a  moiety:  or,  as  when 
*pne  trufts  a  flock  to  be  fed,  on  condition  that 
if  it  be  fold  within  a  limited  time,  the  mo- 
ney fhall  be  proportionably  divided  amongfl: 
the  partners  f . 

But,  in  order  to  prevent  litigation  and 
flrife  between  partners,  the  divifion  of  the 
profit  ought  never  to  be  forgotten  in  the 
conftitution  of  the  partnerftiip,  and  it  is  there- 

c  Digeft.  lib.  19.  tit.  5. 
f  Grotius,  1.  2.  c.  12.  f.  24. 
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fore  commonly  fettled,  in  a  regular  partner- 
fhip, by  exprefs  agreements  :  yet  thefe  agree- 
ments, to  be  equitable,  fhould  purfue  the 
principle  of  the  rule,  here  laid  down,  when- 
ever fuch  partnerfhip  is  to  be  entered  into. 

And  upon  entering  into  partnerfhips  which 
are  mixt  in  their  nature,  by  one  partner's 
contributing  the  whole  of  the  money,  and 
another  labour  and  fkill,  perhaps  the  moft 
convenient  form  of  arrangement  might  be  to 
divide  the  whole  concern  into  a  certain  num- 
ber of  aliquot  parts  or  portions,  and  to  afllgn 
to  each  partner  refpe&ively  his  agreed  num- 
ber of  ftiares,  by  which  his  proportion  of  the 
profit  or  lofs  is  to  be  regulated.  For  it  fhould 
be  confidered  upon  every  occafion  where  mo- 
ney is  fo  advanced  for  the  purpofe  of  enter- 
ing into  partnerfhip;,  that  all  the  partners  are 
bound  by  what  any  one  of  them  afterwards 
does  in  the  courfe  of  the  bufinefsj  for,  quoad 
hoc,  each  partner  is  confidered  as  an  authorifed 
agent  of  the  reft,  and  all  are  refpe&ively  im- 
plicated, and  each  becomes  liable  to  the  fal- 
len: extent  in  fuch  trade  or  bufinefs. — Thus 
in  the  cafe  of  Hubert  and  Nclfon^  where  a 
gentleman  engaged  in  trade,  but  did  net 
appear  in  the  partnerfhip  S. 

$  26th  OS.  1734.     Davics'j  Bankrupt  Law,  p.  8. 
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Pbilip  Hubert j  of  the  parifh  of  St.  Ann*, 
tPeftminJter>  in  the  county  of  Middlefexr,  Efq* 
enters  into  articles  of  copartncrlhip  with  Ro- 
bert Nelfott,  of  Loudcn>  diamond-merchant, 
in  manner  following : — The  articles  recite, 
That  Hubert  having  experience  of  Mr.  NeU 
Jon's  fidelity,  had  agreed  to  carry  on  the  trade 
of  a  diamond-cutter  with  him  for  the  fpace 
of  one  year,  and  to  be  concerned  in  the  profit 
and  lofs  of  buying,  felling  and  retailing  of 
diamonds  j  and  Hubert,  towards  carrying  on 
the  trade,  agreed  to  advance  and  bring  into 
*he  faid  trade  500/.  viz.  \ooL  for  buying 
of  rpills  and  other  materials,  and  4C0/.  for 
buying  of  rough  diamonds  for  their  mutual 
benefit  and  advantage.  And  as  Nelfon  was 
the  jeweller,  he  was  in  the  firft  place  to  be 
allowed  for  cutting  and  poliftiing  every  car- 
rot of  diamonds  1 4  j.  and  after  fuch  deduc- 
tions the  half  of  the  profit  and  lots  was  to  be 
divided  and  fuftained  between  them.  And 
■JSfelfon  agreed  that  he  would  be  faithful  to 
Huberts  and  that  a  true  account  of  all  their 
dealings  fhould  be  taken  every  three  months, 
and  for  that  purpofe  that  he  (Nelfon)  would 
fairly  write  down  all  fuch  tranfaftions  and ' 
dealings  in  fome  convenient  book  or  books 
of  account  to  be  kept  by  the  faid  Nelfon>  of 
which  the  faid  Hubert   fhould  at  all  times 
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during  the  copartnerfliip  have  the  fight  and 
Perufal,  and  the  liberty  to  tranfcribe  any  pare 
hereof.     But  it  was  thereby  agreed,  That 
***^  faid  Nelfon  fliould  make  fuch  entries  and 
c^Yry  on  fuch  trade  on  his  own  feparate  ao 
°^unt  and  rifque,  and  not  as  a  partner  of 
^&jibert>  who  was  not  to  be  liable  to  any  of 
*Xe  faid  Nelfon's  debts  or  engagements,  favc 
^^  in  manner  aforefaid.     And  it  was  alfo 
^  agreed,  that  neither  of  the  parties  would  do 
^^ny  a£t  whereby  the  faid  400/.   fliould  be 
J^prejudiced  or  leffened,  nor  fhould  fuch  400/, 
^>e  charged  or  affedled  in  any  degree,  by 
^eafon  or  means  of  any  private  debt  or  debts, 
^which  then  was  or  fhould   then  after  grow 
due  from  the  faid  Robert  Nel/on  on  his  owr* 
private  account;  and  that  the  co^partnerfhip 
Ihould  continue  for  one  year,  and  fo  from 
year  to  ye^r  for  feven  years,  if  Hubert  fliould 
require  the  fame ;  and  that  if  Hubert  fliould 
fit  the  end  of  the  firft  year,  or  any  other  year 
during  the  faid  (even  years,  be   minded  or 
defirous  to  pall  in  the  faid  500  /.  fo  agreed 
and  thereby  underftood  between  the  partie$ 
tp  be  only  lent  from  Hubert  to  Nel/on,  on  the 
terms  aforeftid,  and  to  end  the  faid  partner- 
ship ;  that  then  the  faid  Hubert  fliould  give  tQ 
the  faid  Nelfon  three  months  notice  before 
fhe  end  of  each  or  any  Qf  the  faid'ye^rs, 
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of  fuch  his  mind  or  defire,  in  writing,  to  be 
figned  by  the  faid  Hubert,  and  which  the 
laid  Nelfon  was  thereby  bound  to  bbferve 
and  comply  with.  And  it  was  farther 
agreed  that  Nelfon  fhould  be  allowed  all 
fuch  expences  as  he  fhould  be  put  to  in 
preparing  or  finifhing  any  commodity  be- 
longing to  the  trade;  and  that  if  Hubert 
fliould  during  theco-partnerfhip  advance  any 
fum  to  Nelfon,  or  if  Nelfon  fhould  advance 
any  fum  of  money  of  his  own,  which  both 
were  at  liberty  to  do,  that  the  profit  and  lofs 
*  of  fuch  fum  or  fums  fhould  be  equally  borne 
between  them,  and  that  Nelfon  fhquld  not 
during  the  co-parfnerfhip  take  any  fum  from 
any  other  perfon  on  the  terms  of  the  co-part- 
heffhip,  fo  as  to  intitle  any  perfon  to  any 
profit  from  the  trades  or  either  of  them  in 
conjunction  wirh  Neifon\  without  Hubert's 
leave.  And  for  the  performance  of  thefe 
articles  each  bound  himfelf  to  the  other  iii 
the  penalty  of  1000/.  and  on  the  back'of 
thefe  articles  there  was  a  memorandum  in- 
dorfed,  that  before  the  execution  thereof  it 
was  agreed,  that  if  any  fum  fhould  be  ad- 
vanced by  either  of  them  to  carry  on  their 
trades,  without  the  like  fum  being  advanced 
by  the  other,  that  the  party  fo  advancing 
fhould  be  allowed  by  the  other  intereft  for  a 
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m       tooiety  of  fuch  money  after  the  rate  of  5  /. 
■        per  cent.    After  thefe  articles  were  entered 
f        JWo,  Nelfon  being  the  afting  partner  and  bred 
%  a  jeweller,  carried  on   the  trade   from  the 
^ear  I7J4>  to  the  year  1738.  without  mak- 
Ji3g  any  difcovery  of  his  partnerfliip  to  his 
Credftors,  except  to  a  few  of  his  mod  inti- 
mate friends,  and  during  that  time  contra&ed 
0r*le  debts  in  the  jewelling  trade  to  perfons 
^ho  at  that  time  were  wholly  unacquainted 
^Uh  the  co-partnerfhip,  and  Nelfon  gave  his 
°^n  feparate  notes  for  fuch  debts,  without 
Mentioning  company  or  partner.     In  Offober 
*7$8,   Nelfon  ihews   the  articles    to  feveral 
^f  the   creditors,  who  fold  him  large   par- 
cels   of  diamonds     on    the     credit   thereof, 
^nd  Nelfon  gave  promiflbry  notes  for  him- 
self and   Company,   which  were   afterwards 
proved  under  the  commiflion.    Hubert   find- 
ing that  Nelfon  had  difcove;  ed  the   co-part- 
nerfhip,    and    that  he  had  given  notes  for 
himfelf  and  Company  to  a  great  ium,  applied 
to  Nelfon  to  fettle  with  him,   and    to  deliver 
up  the  articles;  but  Nelfon* %  demands  being, 
too  high  for  Hubert^  on    the  acth  of  Decem- 
ber  1738,  Hubert,    in  order   to   proteft   his 
cftate  from  the  debts  which  Nelfon  had  con- 
tra&ed, makes  a  conveyance  of  all  his  real 
and  perfonal  .  eftate,     and    then    retires    to 
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France.  On  the  15th  of  January  1738,-  4 
joint  commiflion  iffued  againil  Hubert  and 
Neifbny  as  partners,  and  on  fuch  joint  com* 
miffion  they  were  declared  bankrupts.  Oil 
the  50th  of  January  1738,  Hubert  prefers 
a  petition  to  the  right  honourable  the  Lord 
High  Chancellor,  fetting  forth,  that  irt 
Cffcber  1734,  he  lent  Nelfon  500/.  for 
tsrhich  he  gave  him  his  bond,  and  that  ort 
fuch  bond  there  was  then  due  to  him  380/. 
which  he  had  demanded  payttiefit  of;  and 
that  Nelfcn  not  only  refofed  him  payment* 
but  threat ncd,  that  unlets  he  would  delivet 
tip*  the  bond,  and  gfve  him  1500/.  that 
Nelfon  would  fwear  that  Hubert  was  his  part- 
ner, and  Chat  he  wotild  contraft  debts  to 
ic,cco/.  which  he  would  fubjeft  Hubert  to 
pay.  That  a  commiflion  had  been  awarded 
againft  Nelfcn,  and  a  joint  commiflion  againff 
Nelfcn  -and  Hubert  as  jewellers  and  partners, 
on  the  petition  of  one  John  Hardham  a  dia- 
mond cutter,  who  pretended  there  was  a 
debt  of  i^co/.  due  to  him  from  Nelfotf, 
which  Hubert  was  firbject  to  pay.  That 
Hubert  was  pofieffed  of  1060L  fef  annum  * 
eftate,  and  never  had  any  dealings  or  trans- 
actions vrith  llardbam,  or  committed  any 
act  of  bankruptcy.  That  the  %  \  ft  of  January 
was  appointed  for   Choice   of  affignees-,  arid 
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tJaat    the  mcfiengers  under  the  commifllon 
t*ad  feized  a  great  quantity  of  plate,  which  if 
p/acy   fhould  proceed  to  difpofe  of,  would  be 
^  great  lofs  to  him.     And  therefore  Hubert 
pray cd^  that  the    joint   commifllon    againft 
j^iin  and  Nelfon  might,  as  againft  Hubert,  be 
^jperfeded,  and  that  in  the  mean-  time  al> 
^jroceedings  might  thereupon  be  flayed  until 
^    writ.  fhould  iflue  for  that   purpofe.     The 
'petitioner  Hubert,   in  the  petition  took  no 
^otice  of  the  articles  of  co-partnerfbip  which 
^&*xt  between  him  and  Nelfcn  -y  and  on  the  3d 
&£  February  following  this  petition   came  on 
t>y  fpecial  appointment",  and  was  heard  at  his 
L^ordQup's  boufe  in  Ormcndfireet.   And  upon 
reading  feveral  affidavits  of  the  petitioner  and 
of  Jjpto  Hardham,    Sir   Thomas  Jfion  and 
O-theiss,  John  Crew  and  Others,  Paul  Daniel 
Cbroepix,  Dr.  Francis  Afcough,    Robert  Par- 
fom  and  Another,  James  Cundell  and  Another, 
Jofqh  Emmott  and  Others,  and   Ifaac  Slrutt-, 
the  examination  of  William  Farjcr.s  taken  be- 
fore the  cornrniffioners,  under  the  faid  joint 
commifllon  the  31ft  day    of  January  1738, 
and  the  articles  of  partnerfliip  dated  the  10th 
I         :  ^Qftobcr  1734.,  between  the  faid  Hubert  and 
Ne!/on,  and  alfo  the  indorfement  on  the  faid 
articles,  and  an  account  marked  B.   referred 
to  in  the.d.cpofuion  of  William  Far  fas  y  the 
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federal  depofitions  of  John  Hdrdbam,  tViUiani 
Thompfon,  Paul  Whitehead,  Edward  Clarke* 
John  Parry  Mary  Carter,  and  Robert  Parfons, 
before  the  commiffioners;  and  on  hearing 
what  was  alledged  by  Mr.  Fazakerley  and 
Mr.  Noel  of  counfel  for  the  petitioner,  and 
Mr.  Chute  and  Mr.  Legg  of  counfel  for  the 
aflignees,  his  Lordlhip  did  order,  that  the 
petition  of  the  faid  William  Hubert  Ihould  be 
difmified;  and  the  faid  joint  commiflion 
againft  Hubert  and  Nelfon  did  accordingly 
ftand.  This  commiflion  againft  Hubert  de- 
pended upwards  of  two  years.  In  Trinity 
term  1739,  Hubert  filed  his  bill  in  chancery 
againft  all  the  creditors  under  the  joint  com- 
miflion, except  one  Mr.  Thomas  Chejjfon,  for 
a  difcovery  how. their  refpedtive  debts  arofe^ 
and  to  controvert  among  other  things  his 
being  a  partner  with  the  faid  Robert  Nelfon, 
or  him,  his  eftate,  or  effe&s  being  liable  to 
the  debts  or  demands  of  the  fame  creditors 
or  any  of  them;  and  after  fuchfuit  had  been 
fome  time  depending,  Mr.  Hubert  made  an 
honourable  propofal  to  the  creditors,  which 
they  all  thought  proper  to  confent  to;  and 
upon  payment  of  a  certain  fum  into  the  bank 
of  England  in  the  names  of  truftees,  the  cre- 
ditors entered  into  articles  of  agreement  with 
Hubert}   that  they  would  accept  the  fame  in 

full 
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full  fatisfa&ion  of  their  debts;  and  that  they 
would  not  only  procure  the  faid  commiflion 
of  bankruptcy  to  be  fuperfeded,  but  alfo  the 
faid  fait  in  chancery  to  be  difiniffed  out  of 
court  without  cods.  The  fum  agreed  upon 
■was  afterwards  paid  by  Hubert  and  the  fuit 
was  dif miffed;  and  on  the  1 2th  day  of  De» 
cemier  i y^iy  with  the  confent  of  the  credi- 
tors, the  joint  commiflion  of  bankruptcy 
againft  Hubert  and  Nelfon  vfzs  fuperfeded. 

It  therefore  behoves  every  one  upon  enter* 
ing  into  partnerfhip  to  be  very  circumfpedli 
and  not  too  haftily  form  fuch  a  connexion 
with  one  who  is  a  ftrangerj  for  it  ought  not 
to  be  forgotten  that  one  partner  may  con* 
tradfc  debts,  even  in  the  partnerfhip  itfelf,  fo 
far  unknown  to  the  other,  as  that  the  other 
may  be  involved  in  the  danger  of  them,  tho* 
he  was  not  at  all  concerned  in,  or  acquainted 
with  them  at  the  time  they  were  contra&ed. 
So  alfo  may  one  partner  difchargc  debts  for 
the  co-partnerfhip  firm,  and  if  he  has  an 
evil  intention,  may  receive  money  and  give 
receipts  for  it  on  the  joint  account*  but,  not 
carrying  it  to  the  common  account,  or  not 
bringing  the  amount  into  cafli,  may  wrong 
the  flock  to  fo  confidcrablc  a  degree  that  it 
L  might 


might  eventually  prove  the  ruin  of  all  thtf 
partners. 

An   evil-minded  partner   might  likewife 
confefs  judgment,  orgiye  bonds,  or  notes  in 
the  name,  and  on  the  account  of  the  co- 
partnerfhip  firm,  and  yet  convert  the  effe&s 
to  his  own  private  ufe,  leaving  the  joint  ftock 
to  be  anfwerable  for  the  value.     Such*  an 
one  might  .alfo   clandeftinely  fell  and  give 
credit,  and  deliver  parcels  of  goods  to  what 
Value,    or  what   quantity   his  evil- intention 
might   fuggeft,  arid   to  whom    he    pleafed, 
and  by  fuch  connivance  might  lofe  to  the 
ftock  fo  large  a  portion  of  (he  property  as  to 
luin   the    other   partners    by  involving  the 
whole  co-partnerfhip  firm  in  a  ftate  of  bank- 
ruptcy ;  for  certain  it  is  that  one  partner  may 
commit     afts    of  bankruptcy    without   the 
knowledge  of  his  co-partners,  and  thereby 
fubject  the  joint-ftock  and  all  the  partners 
concerned   therein  to  the  hazard  of  a  com- 
million,  vvhilft  the  other  partners  might  re- 
main ignorant  of  rt  till   the  blow  was  given, 
and  in  fuch  a  manner,  as  to  be  too  late  to  be 
•retrieved. 

Such   being  the  dingers  cr  prtnerfhip  in 
trade,  it  cannut  but  ire  obvious  how  txnemely 
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fteceflary  it  is  for  every  one  to  weigh  the  dis- 
advantages, as  well  as  the  advantages  of  part- 
«nerfhip  upon  entering  into  fuch  a  contraft. 
-Z^nd,  in  order  to  guard  againft  the  before- 
mentioned  dangers,  I  (hall  next  proceed  to 
joint  out  fome  of  the  principal  requifites 
"which  are  neceffary  to  the  carrying  on  part* 
werftiip  with  good  effe<5h 
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CHAPTER    VIL 

Catrptog  on* 

WHEN  we  confider  that  commerce  » 
not  a  game  of  chance,  but  a  fciencer 
in  which  thofe  who  are  bed  (killed  bid  the 
feireft  for  fuccefsj  and  when  we  alfo  confr* 
der  that  Great  Britain  hath,  by  the  force  of 
her  arms,  the  wifdom  of  her  councils,  and 
the  integrity  of  her  merchants  opened  m, 
communication  in  all  quarters  of  the  world 
for  an  unlimited  commerce,  we  are  led  to 
difcover  the  ufe9  if  not  the  necejfity  of  part- 
nerfliip  to  carry  on  commercial  intercourfe^ 
And  the  primary  ingredients  which  are  re- 
quifite  for  the  purpofe  of  carrying  on  part- 
nership with-  effedt  are  a  ftri&ly  moral  con- 
dudt  of  the  parties  thcmfelvesy  independant 
of  any  contract  whatfoever,.  together  with 
fchofe  pofitive  as  weU  asf  negative  affiftanccs 
which  ought  to  be  afforded  by  each  of  ther 
partners  in  contr^&s  to  be  made  by  themy 
and  in  all  dealings  and  tranfa&ions  through- 
out the  pint  concern-;  each  ought  likewifc 
to  abfiain  from  what  U  prohibited  bylaw 
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•auid  not  render  his  partner  liable  for  .the  qoiji- 
«niflion  of  any  improper  aft,  or  the  omiflion 
of  any  knbwn  di*ty$  and  a/ftri&ly  juft  aq<^ 
regular  account  ought  alio  to  be  kept  and 
STetded  between  them.     For,  when  perfons 
Jhpve  entered  into  partnerfliip  with  each  other 
^nd  become  knit  together  as  it   were  into 
sl  kind  tf  brotherhood,  "  Nam/ofietas  quodddm 
^m%  fraternitatss  in  jfe  bahcS."     It  behoves  e^ch 
T>artner'to  exert  fo  much  of  hi$  aftivity  and 
diligence,  and  to  ufe  fuch  precaution  in  every 
tranfa&ion,  as  the  value  of  the  bufinefs  in 
his  judgment  deferves,  for,  as  partners  are 
not  always  together  when  dealing,  or  per- 
haps feldom  fp,  in  the  common  concerns  of 
bufinefs,  it  is  ^bfolutely  neceflary  that  the 
Oioft  implicit  confidence  and  reliance  fhoyld 
be  placed  m  every  one  of  the  partners  by 
each  individually;  and  indeed  the  very  nature 
of  all  partnerfhips  whether  exprefs  or  im- 
plied, muft  be  founded  upon  fuch  reciprocal 
confidence:  for  by  fuch  rules  alone  can  mer- 
cantile concerns  be  negotiated;   and  confe- 
quently  the  fiigbteft  breach  of  faith  between 
them  muft  in  a  moral  fenfe  be  confidered  a 
violation  of  their  contrad.     And  to  the  ho-» 
nor  of  the  Britijb  nation,  this  do&rine  is  in-* 
variably  held  good  by  the  Engifh  merchants, 
L3  altho* 


altho*  it  does  not  originate  here;  for  CicerQ^ 
in  difcourfing  upon  the  fubjeft  of  partner- 
fliips  moft  emphatically  fays,  cc  It  is  ac- 
«c  counted  a  bafe  thing  to  deceive  a  partner. 
cc  in  ever  Jo  /mall  a  matter  >  and  with  reafon, 
€c  For  ,he  who  enters  into  partnerlhip  does  it 
*c  in  hopes  of  gaining  to  himfelf  an  afliftant ; 
<c  To  whom  therefore  can  be  fly  for  fuccour^ 
€C  that  fuflfers  from  him  on  whom  he  de- 
cc  pended  ?  Thofe  crimes  are  of  the  blackeft 
<c  hue,  againft  which  there  is  the  leaft  guard, 
€<  We  rpay  defend  ourfelves  againft  the  m*- 
ic  lice  of  others,  but  to  an  intimate  friend 
<c  we  lie  open.  For  how  can  we  provide' 
<c  againft  a  partner,  whom  we  cannot  fo 
cc  much  as  fufpett  without  violating  our 
cc  duty  ?  Well  therefore  did  our  anceftors 
"judge  him  who  deceived  his  friend  in  this 
<c  point,  fit  to  be  reckoned  amongft  the 
K€  worft  of  villains." 

*  Tully's  words  are,  €€  In  rebus  minoribus  focium  fallen 
iurpiftmum  eft  neque  injuria  ;  propterea  quod  auxilium  Jibi 
Je  putat  adjunxifte,  qui  cum  altero  rem  communicavit*  Ad 
cujus  igitur  Jidem  confugiet,  cum  per  ejusftdtm  laditui ,  cut 
fe  cowmiferitf  Atque  ea  funt  animad<vertenda  peccata 
maxime,  qua  difficillime  pracaveniur.  Tetti  ejfe  ad  alienos 
poffumus,  intimi  mult  a  apcrtiora  vidcant.  neceffe  eft  ;  Scciutq 
*vcro  cavil  e  qui  poffumus  ?  Quern  it  i  am  ft  mctuimus,  jus  of- 
ficii leedimus.  Recle  igitur  major es  eum,  qui  ftcium  fefelUjfct^ 
\n  'virorum  honor  urn  numero  non  futdtunt  habtri  oportere. 
Qrat.  pro  Rofcjo  Araerino,  chap.  40. 
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It  has  already  been  obferved,  that  upon  en- 
tering into  partnerfhip,  which  is  a  contraft  re*, 
ciprocally  beneficial  to  all  parties,  fuch  care 
is  exacted  from  each  as  every  prudent  man 
commonly. takes  of  his  own  affairs  jLajidm 
carrying,  on  partnerfhip,  the  partners  owe-re- 
ciprocally to  one  another  an  upright  fidelity 
and  integrity,  fuch  as  may  engage  every  on$ 
of  them  to  fhare  with  the  others  whatever  they 
have  belonging  to  the  co-partnerfhip,  with  all 
the  profits  and  advantages  which  may  accrue 
from  thence,  and  not  to  referve  any  thing  to 
themfelves,  but  what  they  lawfully  may  by 
their  contract.     So,  that  befides  the  fidelity 
which  the  partners  owe  to  one  another,  they 
likewife  owe  their  care  and  attention  for /the 
affairs  and  effefts  of  the  co-partnerfhip.     But, 
inafmuch  as  their  fidelity,  cannot  be  limited,, 
for  it  admits  of  no  bounds,  they  are  obliged, 
with  refpeft  to  the  care  which  they  owe,  to 
ufe  only  the  fame  application  and  vigilance 
in  .the  partnerfhip  concerns,  as  they  ufe  io 
their  own.     And  this  duty  of  care  and  vigi- 
lance which  the  partners  owe  to  one  another 
being  regulated  by  the  care  which  they  have 
of. what  is  their  own,  it  ought  not  to  be  con- 
ftrued  to  extend  to  the  greateft  exa&nefs  that; 
the  mofi  careful  and  vigilant  perfons  are  capa- 
ble ofs  but  only  to  make  them  refponfible 
L  4  for 
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for  all  deceit,  and  for  all  grofs  faults ;  for,  if 
a  partner  who  takes  the  fame  care  of  the  com- 
mon affairs  in  carrying  on  the  partnerfhip,  as 
he  does  of  his  own,  fhould  chance  to  fall  into 
fome  (light  fault  without  any  evil  intention, 
it  would  be  unreafonable  if  he  were  to  "be 
mode  accountable  for  it ;  partners  never  be- 
ing considered  refponfible  for  any  accident, 
unlefs  occafioned  by  fome  fault  for  which 
they  ought  to  be  anfwerable.     It  has  been 
made  a  queftion,  whether  a  partner,  like  a 
bailee,  is  accountable  for  fraud  only,  or  whe- 
ther he  is  alfo  accountable  for  his  negligence 
Jn  carrying  on  trade  ?  And  it  now  prevails, 
that  he  is  anfwerable  for  all  the  damages 
which  happen  through  his  faubh.     But  if  a 
man  fails  in  having  ufed  the  mofi  exaft  dili* 
fence,  fuch  a  failure  is  not  comprehended 
under  the  term  culpa,  or  fault ;  for  a  part- 
ner is  not  liable  to  anfwer  damages,  if,  in  re- 
gard to  the  goods  of  the  partnerfhip,  it  ap- 
pears, that  he  has  ufed  the  fame  care  and  di- 
ligence towards  them,  which  he  has  ufually 
obferved  in  keeping  his  own  individual  pro-* 
perty.    for  it  is  certain,  that  whoever  chufes 
a  negligent  man  for  his  partner,  can  lay  the 
blame  upon  himfelf  alone,  and  muft  impute 
his  misfortune  to  his  own  ill  choice  c. 

V  Societa*  et  rerum  commumo  tf  dfllum  #  cutyam  rccifiK 
£.  50.  17.  23. 

*  Inft.  lib,  8.  tie,  z6* 
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Tu  carrying  on  a  partnerfhip,  where  the 
ftock,  the  firm,  duration,  the  divifion  of  gain 
or  lofs,  and  other  circumftances  are  fully  at 
certaincd:  all  the  partners  are  generally  au- 
thorifed  to  fign  by  the  name  and  firm  of  the 
company*  becaufe  their  interefts  are  undivid- 
ed <*,  although  their  degrees  of  intercft  may 
differ;  yet  at  the  fame  time  this  privilege 
may  be  confined  to  fome  one  or  more  of  the 
partners  by  particular  agreement.    It  often 
happens  that  the  fame  partners  carry  on  bufi- 
n^fs  at  different  places,  in  which  cafe  they 
foxiietimes  vary  their  ftile  and  firm. 

Aftef  a  partnerfhip  is  entered  into,  and  is 
be^jun  to  be  carried  on,  the  fignature  of  each 
partner  is  ufually  fent  to  the  correfpondents, 
a-Tid  fo  continue  to  be  fent  as  new  correfpon- 
dents  arife.     And  when  a  new  partner  is  ad- 
mitted, although  there  be  no  public  notice  of 
alteration  in  the  firm,  his  fignature  ought  to 
be  tranfmitted,    with  an  intimation  of  the 
change  in  the  co-  partnerfhip  to  all  their  cor* 
refpondents.    Neverthelefs,  mercantile  houfes 
that  have  beert  long  eftablifhed,  often  retain 
the  old  firm,  though  all  the  original  partners 
be  dead  or  withdrawn. 

4  Ante  p.  I, 

1  4n 


?54  Partitetfefp— 

In  carrying  on  partnerfhip  trade,  the  pc 
of  each  partner  are  in  general  difcretioj 
but  at  the  fame  time  partners  ought  n 
aft,  in  matters  of  importance,  without 
fulting  together,  provided  opportunity  o 
For,  though  a  partner  is  only  bound  to 
the  fame  care  in  a  co-partnerfhip  dealii 
he  would  of  his  own  fingle  concern,  and 
not  be  liable  to  make  good  the  lofs  ai 
from  his  judging  wrong  in  a  cafe  whe: 
had  authority  to  a£t$  yet,  if  it  can  be  i 
out  that  he  exceeded  his  power,  and  the  t 
prove  unfuccefsful,  he  muft  bear  the  lof 
it  were  otherwife,  indifcreet  partners  n 
lpad  thofe  with  whom  they  were  conn< 
into  the  worft  of  difficulties  againft  their 
fent. 

Having  endeavoured  to  trace  out  fon 
the  chief  requifites,  as  well  as  general 
neceffary  to  the  carrying  on  partnerfhip 
ejfeft,  it  will  be  the  bufinefs  of  the  next  c 
ter.to  (hew  by  the  feveral  decifions  in 
courts  what  are  confidered  to  be  the  righ 
partners  as  between  themfclves. 
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CHAPTER    VIII. 
^0.  totfoeen  partners  tfccmfcftMf, 

F^  ARTNERS  being  feifed  per  my  et  per 
**-       tout,  they  mult  in  all  cafes  be  confidered 
a^   joint-tenants  in  the  (lock  and  all  their  ef* 
fe<Ss^  and  not  only  of  fuch  particular  (lock, 
^^  may  be  in  trade  at  the  time  of  their  enter- 
lr*g  into  partnership,  but  throughout  all  the 
**-*bfequent  changes   in   their  co-partnerlhip 
^  palings  5  confequently  nothing  can  be  confi- 
dered as  the  exclufive  right,  or  aftual  (hare  of 
^*ne  partner,  but  his  proportion  of  the  refidue, 
Vipon  a  balance  being  (truck,  of  the  accounts 
between  then).     To  illuftrate  which  dodlrine 
J  lhall  proceed  to  (late,  in  the  firft  place,  the 
cafe  of  Smyth  v.  DeSylva*,  which   was  an 
iflue  directed  out  of  the  Court  of  Chancery^ 
to  try  whether  the  plaintiffs,  as  affigpees  of 
Edward  Hague  a  bankrupt,  were  entitled  to 
one  third  part  of  the  profits  of  the  adventure 
of  the  fhip  Unanimity,  from  London  to  /ifrica% 
from  Africa  to  "Jamaica,   and  from  thence  tq 
fynden,  and  alfo  of  the  fale  of  the  lhipt 
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This  caufe  came  on  to  be  tried  at  GuiUT0* 
ball*  London,  at  the  Sittings  after  Eaficr  Ternr""" 
1776,  before  Lord  Mansfield,  when  the  jurj^ 
found  a  verdift  for  the  plaintiffs,  damages  ones 
{hilling,  and  cods  forty  (hillings,  fubje£t  torn 
the  opinion  of  the  Court  upon  the  following— 
Cafe : 

That  iii  Dtcember  177 1,  Edward  Hague  the 
bankrupt,  together  with  the  defendants  Jfaac 
Bernal  and  Abraham  Lara,  agreed  to  pur  chafe 
and  fit  out  a  lhip  for  the  flave  trade,  at  their 
joint  expence,  and  for  their  joint  account  and 
rifle  in  thirds :  and  that  the  other  defendant, 
J)e  Silva,  (hould  have  the  condudt  and  ma- 
nagement of  fitting  out  the  lhip  as  a  purfer 
or  (hip's  hufband,  for  the  benefit  of  the  par- 
ties concerned.  That  Hague,  in  December 
1771,  pur  chafed  the  (hip  in  queflion  for  680  /• 
and  foon  after  gave  a  bill  of  fale  of  one  third 
part  to  the  defendant  Bernal,  and  to  the  de- 
fendant Lara  a  bill  of  fale  of  one  other  third 
part :  that  foon  afterwards  the  defendant  Lam 
fold  one  moiety,  or  half-part  of  his  third  parr, 
to  the  other  defendant  Be  Silva.  That  De 
Siha  was  at  the  whole  expence  of  fitting  out 
the  lhip  for  fea,  and  fupplying  her  cargo,  &c. 
amounting  to  the  fum  of  4658  /.  15  s.  1  d. 
of  which,  the  defendants  Lara  and  Bernal 
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f  duty  paid  him  their  refpe&ive  proportions : 
but  Hague  paid  only  410/.  1 1  s.  7  d.  in  cafh, 
*nd  gave  two  promiffory  notes,  one  for  403  /. 

*  *•  5  &  payable  at  fix  months,  the  other  for 
^  39  !•  2  j.  4*/.  at  twelve  months  for  the  re- 
mainder. That  De  Silva  paid  in  ready  mo- 
**ejr  towards  the  expence  of  the  outfit,  the 
*utti  of  133 1 /.  14/.  9</.  only;  and  that  he 
**aci  fix  months  credit  for  1209/.  135.  3  d. 
Pa.rtofthe  outfit  and  cargo  thereof,  and  twelve 
***ondis  credit  for  the  remaining  2217/.  7  jr. 

*  «£  from  the  ift  of  January  177  a.     That  the 
*^xd  (hip  failed  for  Grave/end  on  or  about  the 
**rft  of  March  1772,  and  arrived  fafe,  &c. 
~X*hat  before  the  promiffory  notes  fo  given  by 
^lie  bankrupt  became  due  and  payable,;  and 
iikewife  k>ng  before  the  (hrp  arrived  at  JaT 
**naica>  viz.  on  the  fecond  day  o(July  1772, 
Ziague  was  declared  a  bankrupt.     It  could 
*iot  be  known  for  feven  or  eight  months  after* 
whether  the  (hip  would  make  a  profitable 
voyage  or  not.     The  plaintiff  Nutt,  one  of 
the  affignees,  applied  feveral  times  to  the  de- 
fendant De  Silva  to  take  the  bankrupt's  (hare 
or  intereft  in  the  faid  (hip,,  and  the  profits 
and  rifle  thereof  to  himfelf  y  and  to ,  pay  the 
^plaintiffs  the  faid  fum  of  410/.   iu.  7  d. 
being  the  money  the  bankrupt  had  a&ually 
paid  on  account  thereof,  which  the  defendant 
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De  Silva  at  firft  rcfufcd :  but  endeavoured  s»~ 
he  could  to  fell  the  bankrupt's  (hare  in  th"^ 
fliip,  and  the  outfit  and  profits  thereof,  tr^ 
fome  other  per  fun,  who  would  pay  the  410  m~~ 
1 1  j.  7  d.  to  the  plaintiffs,  his  affignees,  anc 
to  pay  for  the  remainder  of  the  outfit  thereof 
but  not  being  able  fo  to  do,  the  defendants 
Bernal  and  Lara,  about  a  month  or  two  after~~ 
the  bankruptcy  of  Hague ,  were  after  much  in-   - 
treaty  prevailed  upon   by  the  defendant  De 
Silva,  to  join  with  him  to  take  the  remainder 
of  the   bankrupt's   fhare,    equally   between 
them,  and  to  pay  the  faid   1/42 L  6  s.  yd. 
between  them  in  equal  proportions,  being  the 
remainder  of  the  money  the  bankrupt  had 
'agreed  to  pay  towards  the  fhare  thereof  he 
had  propofed  to  take.     The  defendant  Bernal 
accordingly  paid  the  defendant  De  Silva  one 
third  part  of  the  faid  fum  of  11 42 /.   6s.  yd. 
and  the  defendant  Lara  paid  him  the  other 
third  part  thereof;  and  the  defendants,  from 
that  time*  confidered  the  plaintiffs  (the  affig- 
nees) as  interefted  in  the  fnare  of  the  fhip,  fo 
to  have  been  taken  and  paid  by  the  bankrupt, 
only  as  the  fum    of  4  10  /.    1 1  s.  7  d.   was   to 
the  fum  of  4658  /.    \  §s.  id.   the  amount  of 
the  cofh  and  outfit  of  the  faid  fhip  and  cargo  : 
and  that  the  defendants  were-  entitled  to  the 
remaining  part  of  the  fhare  the  bankrupt  had 
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originally  propofed  to  take.     That  the  plain- 
tiff Aitf/  preffed  the  defendant  Be  Silva  feve- 
^  times  to  pay  the  laid  410/.  11  s.  yd.  and 
f0*  take  the  fame  to  himfelf,  with  the  profits 
and  rifk.  thereof.     That  the  firft  intelligence 
*Ae  defendant  had  of  the  (hip  having  made  a 
Profitable  voyage,  was  on  the  24th  February, 
l7  >j.     The  queftion  was,  Whether  the  affig- 
^CSj.as  ftanding  in  the  place  of  Hague  the 
^nkrupr,  .were  entitled  to  one  third,  or.  to 
^  t*at  other  fhare  of  the  profits  of  the  ad- 
r^JUure? 

Mr.  Mansfield  for  the  plaintiffs  5  Mr.  Bun- 
***ng  for  the  defendants* 

Lord  Mansfield,  after  ftating  the  cafe,  pro- 
ceeded thus :  The  adventure  having  proved 
^  profitable  one,  the  queftion  is,  what  fhare 
the  a/IigneeS'Qf  Hague  are  entitled  to;  whe- 
ther they  are  entitled  to  one  third  of  the  pro- 
fits, and  of  the  money  arifing  from  the  fale 
of  the  fhip,  or  only  to  the  proportion  which 
the  fum  of  410/.  paid  in  money  by  Hague 
towards  the  expence  of  fitting  out  the  (hip, 
&c.  bears  to  the  whole  amount  of  fuch  origi- 
nal expence,  which  was  4658/.?  There  is 
no  difference  between  the  rule  which  muft 
govern  the  determination  of  this  cafe  in  ^ 
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has  fia^nirTnel  {Time  as  vary  loch 
ugftCL  &rjlr  icriie  txrrie  or  the  bankruptcy, 
ite  whale  expence  was  IncarrecL  JSogarwas 
Irinijrm  Z?e  ixfar  Sir  the ; 
antf  x  uaimer  in  thirds.  The; 
thfffr  at  Lea,,  and  Z7e  SSv^  as  purfer  orl 
of  die  8&y^  was  Ga&e  go  Mm  for  the 
or  ins  aunt  use  of  the  profits*  whatever  they 
fifci^jit  he.  &ic  fiippufr  the  other  partners 
were  liable  tz>  thofie  wfco  crafted  Dt  £&*; 
the  couieqiicice  on  a  bankruptcy  between 
paitao  tsy  that  they  are  tumlcd  as  againft 
each  other  to  the  balance  of  accounts ;  and 
fb  it  was  fettled  in  the  cafe  of  Skip  ▼.  Har~ 
woody  before  Lord  Hardmidu,  in  Chancery* 
Therefore,  if  the  Other  partners  bad  been 
obliged  to  drfcharge  the  amount  of  the  notes 
which  remained  unpaid  at  the  time  of  the 
bankruptcy,  the  aflignees  rnuft  have  allowed 
the  other  partners  the  full  fam  paid  for  the 
bankrupt,  and  could  have  come  againft  them 
only  for  the  balance  due  to  him,  if  any.  This 
is  not  the  cafe  of  a  new  trading,  or  a  new  ad- 
T-aturc  begun  after  an  aft  of  bankruptcy* 

In 


fefg&tfc  &c-  i6t 

In  *jbat  cafe,  it  is  fair  to  fay,  that  the  bank- 
ruptcy diflblved  the  partnerlhip:  but  here, 
aH     the  expence  was  incurred  prior  to  the 
bar*\<rUptey  j  and  if  the  bankrupt  by  an  accef- 
fiorx  of  fortune  had  had  fufficient,  and  the  voy- 
age had  proved  a  lofing  one,  he  would  have 
^^n  liable  for  the  whole  in  proportion  with 
th^  other  owners*     Therefore*  he  had  clearly 
^***gbt  to  a  third  of  the  profits  at  the  time  of 
'**«  bankruptcy;  and  the  infolvency  of  the 
bankrupt  does  not  vary  his  right.     Secondly^ 
*her£  has  been  nothing  done  fince  which  can 
*ttake  the  leaft  variation :  for  every  thing 
fchat  has  been  done,  was  done  without  the  pri- 
"Vity  of  the  bankrupt  or  the  affignees.     Con- 
sequently,  their  right  cannot  be  varied  by  art 
agreement  between  other  perfons,  in  which 
they  were  licit  Concerned.     It  is  immaterial 
"whether  Be  Sifoa  pledged  his  own  credit  on- 
ly to  the  tradesmen,  and  took  the  feparate 
credit  of  the  partners  for  the  (hare  of  each, 
or  whether  the  other  partners  were  liable  to 
the  tradefmen  for  the  whole.     The  queftion 
is,  what  was  the  right  of  the  bankrupt  ?  If  the 
other  partners  were  not  liable  to  J>*  Silva  for 
his  (hare,  yet  the  bankrupt,  upon  paying  the 
fall  amount  of  his  (hare,  was  entitled  to  a 
third  of  the  profits,  as  he  would  have  been 
liable  to  a  third  of  the  lofs,  if  the  adventure 
M  had 
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had  been  unprofitable.  When  I  fay  upon 
payment  in  full,  I  mean  payment  according 
to  law.  If  he  had  not  become  bankrupt,  ic 
muft  have  been  an  a&ual  payment  of  the 
whole  of  his  (hare;  but  as  he  is  become 
bankrupt,  it  muft  now  be  a  payment  accord- 
ing to  the  diftribution  made  by  law  in  that 
cafe  j  which  is  a  proportionable  dividend  with 
the  reft  of  the  creditors.  Therefore,  whether 
it  were  a  profitable  or  a  lofing  adventure,, 
cannot  vary  the  right.  The  confequence  is, 
that  the  affignees  are  entitled  to  one  third  of 
the  fhip  and  adventure  in  queftion. 

Afton  and  J/hburJt,  Juftices,  of  the  fame 
opinion. 

PmCur.  Let  it  be  indorfed  on  the  poJlea% 
that  jfteaflignees  of  the  bankrupt  are  entitled 
to  one  third  of  the  value  of  the  (hip,  and  of 
the  profits  of  the  adventure  in  queftion. 
And  we -find  alfo  the  feme  principle  eftablifh- 
ed  in  a  variety  of  other  cafes.  Thus  in  Hey- 
don  v,  Heydon,  Micb.  5  W.  &  M b.  another 
perfon  being  co-partner  with  the  defendant,  a 
judgment  was  obtained  againft  him,  and  all 
the  goods  of  both  of  them  were  taken  in 
execution. 

fe  Holt  C.  J.  302. 

Holt 
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Holt  C.  J.  and  the  Court  adjudged  that  the 
Sheriff  mud  fetee  all  the  goods,  for  the  moi* 
eties  are  undivided  i  and  if  he  feized  but  a 
moiety,  and  fells  that,  the  other  copartner 
Mrtll  have  a  right  to  a  moiety  of  that  moiety ; 
therefore  he  muft  feifce  the  whole,  and  fell  the 
moiety  thereof,  and  then  the  vendee  will  be 
tenant  in  common  with  the  other  partner  c* 

See  here  in  like  cafe  by  Holt  C.  J  d.  Al- 
though partners  h&ve  joint  and  undivided  in* 
terefts,  yet  only  the  (hare  or  part  of  hirtl 
againft  whom  execution  is  fued,  and  no  more* 
can  be  feized  upon  this  execution.* 

And  likewife  in  the  Cafe  of  Bachkutft  v.' 
Clinkard,  Mich.  %W.tzMe.  Cafe  againft 
the  defendant  as  Sheriff*  of  Kent,  reciting  a 
judgment  at  the  plaintiff's  fuit  againft  WiU 
Ham  Dykes,  for  400/.  and  a  fieri  facias  thereon 
delivered  to  the  Sheriff,  that  though  Dykes 
had  divers  goods  and  chattels,  yet  he  had  neg- 
le&ed  to  feize  them,  and  made  a  falfe  return 
,of  nulla  bona-,  non  cul.  Pleaded  on-  a  trial 
before  the  Lord  Chief  Juftice  Holt.  The 
cafe  was  thus :   Dyke,  Brown  and  others  were 

c  4  Bac.  Abr.  460.     Salic.  392, 
d  1  Show.  173,  174%     Comb.  217. 
«  Holt  643. 
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partners  of  feveral  goods  of  great  Value  J 
Brown  being  indebted,  a  fieri  facias  was  fueel 
againft  him,  and  thereofi  thefe  goods  were  ail 
feized,  and  in  the  Sheriff's  cuftody,  and  con- 
fequently  not  liable  to  the  plaintiff's  execu^ 
tion.  Held  by  Holt  C.  J,  that  being  once 
feized  in  a  cuftody  of  law,  they  could  not  be 
feized  again  by  the  fame  or  another  Sheriff* 
and  if  they  were  fold  thereon,  fuch  bargain 
would  be  void.  Held  alfo  that  though  they 
had  joint  and  undivided  interefts,  yet  only  the 
fbare  or  part  of  Brown,  and  no  more,  could 
be  feized  upon  the  execution  againft  Brown's 
goods ;  and  confequently  Dyke  had  goods ; 
and  fo  the  return  was  faMe,  and  verdidt  and 
judgment  for  the  plaintiff. 

.  Holt  C.  J.—  The  Sheriff  has  no  power  to 
receive  money  from  the  defendant  upon  a 
capias  i  his  bufinefs  is  only  %o  execute  his 
writ:  and  if  in  fuch  cafe  the. Sheriff  after  be- 
came infolvent,  and  do  not  pay  the  plaintiff, 
fuch  payment  fball  not  excufe  the  defendant. 
If  Sheriff  fuffer  on«  execution  to  efcape,  the 
plaintiff  has  his  ele&ion  to  fue  the  Sheriff 
upon  the  efcape,  or  elfe  the  defendant,  but 
Ke  cannot  have  a  capias  againft  the  defendant 
without  z  fare  facias* 

*  So 


So  in  Eddie  againft  Davidfonf.  In  this 
*mak  the  defendant  w*s  partner  with  one  Aira*/* 
.  againft  whorn  a  commiffiqn  pf  bankrupt  had 
Jfijjed,  but,  before  the  bankruptcy,  the  plain* 
tiff  had  fued  out  execution  on  a  bond  of  thfe 
defendant's  for  700  /.  and  the  Sheriff  had  le- 
vied on  the  partnership  effe&s.  Bemie\  ak 
fignees  obtained  this  rule,  to  Shew  caufe  whjr 
tie  Sheriff  Should  not  pay  them  a  moiety  of 
the  money  arifing  from  the  fale  of  the  goods 
to  taken  in  execution,  upon  an  affidavit  tf 
BernieySy  that  he  was  entitled  to  an  equal 
(hare  of  the  partnership  effe<5ts,  as  partner 
with  David/on.  The  plaintiff's  affidavit^  on 
Shewing  caufe,  denied  that  Bemie  had  an 
equal  ihare  in  the  partnership  effe&s,  and 
flared  that  be  had  embezzled  the  joint-flock 
to  a  considerable  amount. 

The  Cpurt  direded  that  it  Jhcnild  be  re- 
ferred to  the  Mafter  to  ta}ce  an  account  of  the 
Chare  of  the  partnership  efFefts  to  which  Ber- 
me  was  entitled  >  and  that  the  Sheriff  (hoqld 
pay  a  part  of  the  money  levied,  equal  \q 
the  amount  of  fuch  Share,  to  the  affignees.. 

f  Douglas  650, 
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Thus  where  two  joint-partners  are  Iii. 
trade!  Judgment  was  entered  againft  one 
of  them.  And  upon  a  fieri  facias,  all  the 
goods,  being  undivided,  were  feized  in  exe- 
cution. And  upon  application  to  the  King's 
Bench  by  him  againft  whom  the  judgment 
wa>  not,  the  Court  held,  that  the  Sheriff  could 
not  fell  more  than  a  moiety,  for  the  property 
of  the  other  moiety  was  not  affe&ed  by  the 
judgment,  nor  by  the  execution.  Jacky  v. 
Butler S.  And  the  fame  principle  is  alia 
adhered  to  in  the  cafe  of  Richard/on  v.  Good^ 
win^i  where  Richardfons  fenior  and  junior, 
and  one  Janfon  were  partners  together  in 
trade,  and  Janfon  embezzled  and  wafted  the 
joint  ftock,  and  contrafting  private  debts  be- 
came a  bankrupt.  The  Court  feemed  to 
think,  that  out  of  the  produce  of  the  goods, 
the  debts  owing  by  the  joint  trade  ought  to 
be  paid  in  the  firft  place,  and  that  out  oijan- 
fon's  fhare,  fatisfa6tton,muft  be  made  for  what 
Janfon  had  wafted  or  embezzled ;  and  that 
the  affignees  could  be  in  no  better  cafe  than 
the  bankrupt  himfelf,  and  were  entitled  only 
to  what  his  third  part  would  amount  unto, 

g  2  Ld.  Raym.  871.     Comb.  217.  S.  P.    3  P.  Wins. 
35.     Vide  12  Mod,  446, 
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dear  after  debts  paid,  and  deductions  for  his 
embezzlement. 

And  this  rule  has  been  fince  confirmed  by 
a   decree  of  Lord  Talbot's.     Gofs  v.  Dufref- 

A  bill  was  brought,  fetting  forth  that  Ggfo 
Ne&ulmc,  Gromvegan  and  Prevqft  became  part- 
ners.    That  Prevqft  was  intruded  with  the 
goods  in  the  fhop  and  warehoufe,  but  became 
profufe,  and  embezzled  the  partnerfhip  flock, 
and  applied  the  fame  to  his  own  ufc,  and  fuf- 
fered  the  partnerfhip  debts  to  be  unpaid 5  and 
halving  contracted  private  debts  on  his  own 
account,  became  a  bankrupt,  and  a  feparate 
coxinmiflion  was  taken  out  againft  him. 

Aqucftion  was  raifed,  whether  Prevqft's 
ft  arc  of  the  partnerfhip  ftock  ought  to  be  ap- 
plied, in  the  firft  place,  to  pay  what  he  was 
indebted  to  the  partnerfhip  ? 

Lord  Talbot  ordered  an  account  of  what 

Vrcvoft  had   embezzled  of  the  partnerfhip 

-  efcate,  and  that  the  partnerfhip  debts  fhould 

in  the  firft  place  be  paid  to  the  joint-creditors 

in  proportion  to  their  debts,  and  as  far  as  the 

*  Davies  371, 
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partnerfhip  efface  will  extend ;  and  that  if  any 
of  the  partnerfhip  eftatc  remains,  after  the 
joint-debts  are  paid,  then  the  fame  to  be  di~ 
vided,  and  the  partnerfhip  to  be  paid  out  of 
Preveft's  (hare  what  he  had  embezzled. 

Therefore  if  one  partner  dies,  though  the 
debts  and  effe&s  furvive,  yet  the  furvivor  is 
cbnfidercd  in  equity  barely  as  a  truftee  for 
the  neprefentatives  of  the  deceafed,  upon 
which'  footing  the  accounts  mult  be  taken, 
and  nothing  considered  as  the  (hare  of  the 
iurvivor  *B1  afterwards,  becaufe  of  the  conti- 
nuance 0f  the  property  in  the  ftock  to  the 
f^prefcntative  of  she  deceafed  partner,  who 
has  a  fpecific  lien  thefeon,  although  the  furyi- 
vor  afterwards  dies  or  becomes  bankrupt. 

And  if  the  partnerfhip  is  diffolvedby  con- 
fent,  that  does  not  determine  the  legal  intereft, 
which  continues  as  before  j  fo  that  the  pro- 
perty of  the  ftock  of  the  partner  fo  going  out^ 
is  not  devefted  thereby,  but  he  remains 
equally  entitled  as  joint-tenant  with  the  other; 
and  in  a  bill  for  an  account,  the  ftock  would 
be  fubjedted  for  his  fatisfa&ion.  And  as  be- 
tween one  partner  and  the  feparate  creditors 
of  the  other,  they  cannot  affc6t  the  ftock  any 
further  than  that  partner  could,  whofe  ere-? 
ditors  they  are. 

Thy$ 
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Thus  in  the  cafe  of  Weft  and  Skip  k,  where 
a  partnerfhip  was  entered  into  in  a  brewery, 
between  Skip,  and  Ralph  and  James  Harwood, 
*nd  particular  terms  then  agreed  on  between 
them,  that  Skip  fhould  have  fuch  a  proportion 
°f  the  out  (landing  debts,  and  a  lien  and  fe* 
curity  on  the  partnerfliip  ftock>  to  make  that 
***arc  of  thofe  debts  good  to  him  according 
to   fclie  value  fet  on  them,  with  penaltv  in  cafe 
***      a  breach.     After   this    fome  differences 
a,r<^le  between  them  on  a  fuggefticn  that  Ralph 
^^rwood  drew  more  than  he  ought  out  of  the 
^ck,  and  received  debts  without  the  privity 
*      Skip,  with  feveral  other  breaches  of  cove- 
^nt  and  mifbehaviour  ;  which  produced  an 
^•^Stion  by  Skip  for  the  penalty  of  the  articles  j 
lr*  which  a  judgment  was  recovered:  but  be- 
*^*rc  execution  thereon,  Ralph  Harwcod  con- 
*^ffed  a  judgment  to  his  fillers ;  who  took 
^>ut  execution  by  elegit >  and  laid  hold  of  the 
partnerfhip  ftock,   which  was  afligned  by  the 
Sheriff.     Skip j  infifting  that  this  was  a  fraudu- 
lent aft  to  cover  the  effefts,  took  out  a  com- 
miffion  of  bankruptcy  againft   Ralph  Har- 
wood :  upon  whofe  application  to  fuperfede 
i^  iffues  were  direfted  to  try  whether  he  was 
a  bankrupt  or  not  at  the  time  of  the  commif- 

k  i  Vezcy  242. 
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fion.  But  inftead  of  trying  it,  the  partners 
came  into  a  rule  by  confent,  by  order  of  Niji 
Prius,  which  was  afterwards  made  a  rule  of 
G.  B.  and  which  order  was,  that  Ralph  Har- 
wood  ihould  execute  a  bond  with  penalty  to 
Skip,  and  procure  two  other  bonds  with  pe- 
nalty conditioned  to  pay  to  Skip>  what  fhould 
be  due  to  him  on  the  day  of  the  date  of  the 
order,  with  the  intereft  \  and  ordered  with 
like  confent,  that  the  partnerfhip  ihould  ceafe 
as  on  that  day,  and  the  account  of  the  part- 
nerfhip,trade  fhould  be  carried  on  to  that  day, 
and  no  farther:  and   that  upon  Ralph  Har- 

-  wood's  giving  fuch  fecurity  as  before  men- 
tioned, the  commiffion  fhould  be  fuperfeded, 
the  officers  difcharged,  and  the  effefts  deli- 
vered. Under  this  order  nothing  effe&ual 
was  done  ;  the  whole  thereof  depending  upon 
Ralph'  Harwood's  giving  the  fecurity  therein 
mentioned ;  which  he  not  performing,  mo- 
tions were  made  in  C.  B.  for  attachments 

•  againft  him  for  contempt  in  breaking  this 
rule;  which,  being  found  to  be  only  a  per- 
gonal remedy  with  no  effe<5l,  produced  an  ap- 
plication to  Chancery  under  the  commiffion 
of  bankruptcy :  and  by  confent  of  the  parties 
it  was  ordered,  that  the  rule  of  C.  B.  fhould 
be  difcharged,  except  fo  much  as  related  to 
the  diffohmon  of  the  partnerfhip  j  and  .  or- 
dered 


dercd  to  reftrain  Harwood  from  difpofing  of 
any  of  the  cffefts  except  in  the  way  of  trade; 
and  that  it  fhould  be  tried  again.    On  the 
trial  a  verdid  was  found,  that  at  the  timeVrf 
iffoing  the  commiffion  Harwood  was  no  bank- 
rupt; and  ordered,  that  the  commiffion  fhould 
be  fuperfeded.     Skip  filed  a  new  bill  in  this 
court,  fetting  forth  all  this  j  praying  an  ac- 
count and  fatisfa&ion   for  the   breaches  of 
covenant,  and  to  be  paid  what  was  due  to 
liirnout  of  the.  goods  and  effe&s  taken  in 
execution ;  and  that  the  defendant  might  -be 
reftrained  from   getting   in   the   partnerfhip 
tffefts  tcrhis  prejudice.     The  caufe  was  put 
ofF  feveral -times,   that  Harwood  might  find 
fecurity,  to  prevent  the  appointing  a  receiver. 
But  upon  his  not  doing  it  a  decree  was  made, 
and  a  receiver  appointed.     It  appeared  af- 
terward, that  Harwood  had  endeavoured  to  fe- 
Crete  the  effeds  in  a  very  extraordinary  man- 
ner during  the  hearing  of  the  caufe,  after  the 
p^opofitrons  made  to  him,  and  time  given 
hitn  to   comply  therewith;    getting  in  the 
debt9,  and  giving  receipts  where  nothing  was 
paid;  which  produced  a  commiffion  of  bank- 
ruptcy by  other  creditors   eight   days  after 
making  the  decree :  and   thefe  afts  of  Har- 
wooi%  done  really  to  elude  the  decree  and 
appointment  of  the  receiver,  were  now  fet 

up 
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up  as  a&s  of  bankruptcy.     This  occafioncc^J 
new  contefts,  and  a  new  bill  by  the  affignees^ 
iaiifting  that  <S&f  has  no  property  either  legaZ 
^r  equitable  agaiaft  them  ;  but  that  his  debcr 
ought  to  be  levelled  with  all  the  other  debts 
of  Harwo$d:  and  he  be  confidcred  barely  as 
a  creditor.     And  Skip  brought  a  bill  to  have 
the  partnerfhip  eftate  firft  difpofed  of  for  bis 
iatisfa&ion :  and  that  nothing  fhould  be  con- 
fidered as  belonging  to  the  Harwoods  till  after 
that  deduction;  and  to  carry  on  the  former 
^decree. 

Lord  Chancellor, — The  main,  if  not  the 
only  queftion  is,  firft,  whether  Skip  has  *ujy 
intercft  in,  or  fpeeifick  lien  upon  this  ftock ; 
Another  and  very  different  queftion,  (though 
it  has  not  been  treated  as  different  at  the 
bar)  is,  Whether  the  fifters,  defendants  to 
both  bills,  are  to  be  considered,  as  between 
them  and  the  affignees,  as  having  any  intereft 
in,  or  fpeciftc  lien  upon  this  ftock -,  the  firft 
decree  having  confidered  them,  from  the  time 
of  the  elegit^  as  partners;  the  firft  muft  be 
confidered  in  two  lights;  firft,  whether  Skip, 
as  between  him  £nd  the  Harwoods,  is  to  be 
confidered  as  having  any  fpecific  intereft  at 
the  time  of  the  commiffioq.  Secondly,  fup- 
pofing  he  had,  whether  any  thing  happened 

to 


to  -vary  that  right,  as  between  him  and  the 
aflignees;  particularly  whether  this  fpecific 
lien  is  gone  by  the  21  Jac.  1.  c.  19.  and 
thefe  goods  to  be  confidered  as  the  effefts  of 
the  bankrupt,  to  be  diftributed  among  all 


the  creditors.     As  to  the  firft,  ic  is  infilled, 
that  from  the  difiblution  of  the  partner/hip 
by  the  order  of  Nifi  Prius,  Skip  had  parted 
from  or  varied  his  fpecific  lien  in  the  goods; 
and  had  reforted  by  confent  to  take  perfonal 
Security  for  his  demand ;  and  that  however 
that  be  as  to  the  old  ftock,  yet  as  to  the  new, 
he  certainly  can  have  no  fpecific  property, 
intereft,  or  lien  thereupon.     It  is  neceflary 
to  confider  what  kind  of  lien  Skip  had  origi- 
nally, as  between  him  and  the  other  part- 
ners: then  how  it  was  after  the  difiblution: 
^en  how  it  would  have  flood,  if  the  queftioit 
**ad  arifen  between  the  reprefentative  of  a 
partner  and  furviving  partner;  as  that  will 
go  a  great  way  to  determine  the  other.   The 
partners  themfelves  are  clearly  joint-tenants 
in  the  ftock  and  all  effefts :  not  only  that 
'  particular  ftock  in  being  at  the  time  of  en- 
tering into  the  partnerfhip ;  but  to  continue 
ic  throughout ;  whatever  changes  might  be 
*nade  in  the  courfe  of  trade.     Otherwife  it  is 
inipoflible  to  carry  it  on.     And  being  feifed 
I       fnmyet  per  tout,  when  an  account  is  to  be 
1  taken, 
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taken,  each  is  intitlcd  to  be  allowed  againft 
the  other  every  thing,   he  has  advanced  ot 
brought  in  as  a  partnerfhip  tranfa&ion,  and 
to  charge  the  other  in  the  account  with  what: 
that  other  has  not  brought  in,  or  has  take ri 
otit  more  than  he  ought :  and  nothing  is  to 
be  confidered  as  his  (hare,  but  his  proportion 
of  the   refidue  on  balance  of  the  accour*  ^. 
That  this  is  fo  at  law,  appears  from  two  cafe  ^> 
a  Ld.  Raym.   87 1.   and  Hey  don  v.   Heyd&&&> 
Salk.  392.  where  it  was  held,  that  judgme  *~"rt 
and  execution   againft.one  partner  for  Fa  ~** 
feparate  debt  does  not  put  the  other  irm       a 
worfe  condition ;  for  he  muft  have  all  the  &l  ~&* 
lowances   made    him    before  the  judgm^ -*rnt 
creditor  can  have  the  (hare  of  the  other  auj^^3" 
plied   to  him.     So  if  one  partner  had  dler^d* 
the  debts  and  effefts  furvived:  but  yet  tZ^*e 
furvivor  is  confidered  in  this  court  barely    ^^s 
a  truftee  for  the  reprefentatives  of  the  A  ^^' 
ceafed;    upon   which    footing    the   accou  x"*c 
would  be  taken,  and  nothing  confidered     ^*s 
the  fliare  of  the  furvivor  till  afterward :  whi  ^^  * 
is  from  the  continuance  of  the  property    *  -*1 
the  ftock  to  the  reprefentative  of  the  deceaft^"^ 
partner,   who  has  a  fpecific  lien  thereon,  2*^-~ 
though   the   furvivor  afterward  dies  or  \>^  ~ 
comes  bankrupt.     So  if  the  partnerfhip  w*-  s 
diflblved  by  confentj  as  in  this  cafe,  that  dc  ~~ 

termini  -^ 
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Centimes  not  the  legal  intereft,  which  conti- 
nues as  before;  To  that  the  property  in  the 
itock  of  the  partner  fo  going  out  is  not  (le- 
velled thereby,   but  he  remains  equally  in- 
titled  as  joint-tenant  with  the  other ;   and  in 
a,  bill  for  an  account  the  (lock  would  be  fub- 
je&ed  for  his  fatisfadtion.     Then  as  between 
one  partner  and  the  feparate  creditors  of  the 
other,  the  law  and  thofe  two  cafes  before- 
mentioned  fay   that  they  cannot   affeft  the 
ftock  any  farther,   than  that  partner  could, 
whofe  creditors  they   are.     It   is   objefted, 
that  all  this  is  allowed  by  the  rule,   by  which 
Skip  confented  to  determine  thepartnerfhip, 
and  that  perfonal  fecurity  (houla  be  given  ; 
which  is  a  waving  his  property,  and  refort- 
ing  to  perfonal  fecurity:  but  that  is  a  mod 
ftraincd  conftru&ion,  and  there  is  nothing  in 
the  rule  to  import  it.     The  price  to  be  paid 
for  Skip's  fliare  remained  to  be  fettled,   and 
the  bond  for  payment  was  never  executed ; 
-thrwood  having  trifled   and  performed   no 
part.    It  is  impofiible  therefore  to  confider 
<Skipt$  parting  with  his  lien  upon  this  ftock 
J>7  this  rule,  when  nothing  was  done  toward 
carrying  it  into  execution.     But  the  fubfe- 
*}uent  proceedings  fhew,  that  Skip  infifted  on 
*r>  viz.  his  bill,  arid  the  order  was  made  to 
rcftrain  Harwood  from  difpofing  of  his  ef- 
fects ; 


176  Jpattnetfijfp— 

fcfts ;  for  which  order   there  would  be  ti£ 
ground,  had  Skip  been  confidered  only  as  £ 
feparate  creditor,  and  not  as  having  a  fpeci- 
fic  lien.   But  the  more  material  confideration 
is,  whether  any,  and  what  alterations  is  made 
by  thefe  afts  of  bankruptcy,  and  the  corn- 
million  thereon ;  which  (hall  now  be  taken^ 
for  granted  to  have  well  iflued,  and  to  have 
been  a£ts  of  bankruptcy,    without  entering 
into  that  queftion.     And  to   (hew  that   in 
point  of  law  and  equity  fuch  an  alteration  has 
been,  and  thereby  Skip  has  loft  his  fpecifid 
lien,  the  claufe  in  21  Jac.  1.  c.  19.   is  infilled 
en ;  the  comlruclion  of  which  claufe  has  been 
much  controverted  and  argued  in  the  cafe  ot 
Ryal  v.  Rowles-,  which  cafe  yet  waits  for  the 
opinion  of  the  Judges;  and  therefore  I  at  firft 
doubted,  whether  it  fhould  not  wholly  (land 
over,  till  that  refolution  is  given.     But  on 
confideration  I  think,  I  can  form  an  opinion 
(at  leaft  to  fatisfy  myfelf)  without  prejudice 
to  any  queftion,  that  may  arife  in  that  cafe  ; 
of  which  this  will  ftand  clear.    Firft  obferve, 
that  this  is  not  a  cafe  ftridlly  within  the  words 
of  the  preamble  of  that  claufe ;  which   is  a 
defcription  only  of  goods  and  effefts  of  the 
bankrupt    himfelf,    configned    by    him    to 
another,  who  fuffers  them  to  be  left  in  the 
poflefiion  of  the  bankrupt.     And  in  V Apofire 

v.Le 


^".  Le  Tlalfirier,  cited  in  i  Wins.  318.  it  waa 

^eld  by  Hi//  C.  J.  that  the  enabling  claufe 

^Hould  be  explained  by  the  preamble;  but 

*^y  opinion  fhall  not  be  founded  on  that. 

1"his  cafe  clearly,  according  to  Holt's  opinion* 

^ould  not  be  within  this  claufe;  for  Skip's 

*kare  was  his  own;  not  being  affigned  by  him 

to  Harwood-,  nor  within  the  preamble.  But 

*  ^vill  not  determine  a  point*  in  which  fuch 

Sreat  Judges  differed;  as  Lord  Cewftr  did* 

^ith  fome  warmth,  from  Holt,  in  the  cafe  of 

*^°peman  V.  Gallant >  1  Wms.  314.  nor  is  it 

fteceffary* 

But  what  I  found  myfelf  iipoh,  is,  that  by 
*he  enadting  claufe  to  fubjeft  goods  to  the 
Creditors  of  another  perfon,  thofe  goods  at 
*lie  time  of  bankruptcy  fhould  be  left  in  the 
J^offeflion,  order  or  difpofition  of  the  bank- 
rupt; fo  that  he  might  take  upon  himfelf  ta 
tell  or  difpofe  as  owner :  and  there  has  been 
Jho  cafe  upon  this  aft,  or  ever  will  be,  wherein 
a  court  of  law  or  equity  will  do  fo  fevere  a 
thing  as  to  fubjedt  the  property  of  one  to  the 
debts  of  another*  without  proof  of  the  con- 
fent  of  the  real  owner  to  leave  them  in  the 
power  of  the  bankrupt  (poffefliort  not  only 
being  fufficient)  or  a  laches  in  letting  them 
remain  there*  fo  as  to  gain  him  a  falfe  credit. 
N  The 
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The  contrary  of  which  appears  here;  for  it 
is  impoflible  to  take  more  methods  to  pre- 
vent it,  than  Skip  did ;  the  evidence  being 
that  there  is  no  fuch  implied  confetit»  efpe- 
cially  as  there  was  no  execution  by  Harwood. 
Nor  do  I  found  myfelf  on  the  notion  of  a  /is 
pendens  j  which,  it  is  infilled  for  Skip,  fub* 
lifted  at  the  time  of  the  bankruptcy,  by  the 
bringing  his  bill,  fo  as  to  be  lufficient  notice; 
which  queftion  I  would  not  willingly  deter* 
mine,  becaufe  there  is  no  cafe,  where  thi* 
court  has  determined  the  property  of  goods 
to  be  affe&ed  by  reafon  of  a  lis  pendens*  where 
poffeffion  is  the  principal  evidence  of  owner- 
fhip,  as  of  perfona;  chattels,  which  might  be 
of  dangerous  confequence:  though  as  to  real 
eftate  it  may  be  otherwife.  But  what  I  go 
upon  is,  chat  this  cafe  is  not  within  the  aft  of 
Parliament:  therefore  if  the  queftion  arofe 
on  the  cafe  of  the  mortgage  of  goods,  or  an 
abfolute  fale,  and  the  vendor  did  not  deliver  « 
them  at  the  time  appointed,  but  on  trover 
againft  him  kept  the  vendee  at  arms  length, 
and  in  the  mean  time  became  bankrupt ;  this 
would  not  be  confidered .  as  a  leaving  the 
goods  by  vendee  in  the  fxoffefiion  of  the  bank- 
rupt within  the  a£fc ;  the  vendee  ^having  done 
every  thing  in  his  power  to  get  *he  $>offeiIibn 
from  him.     So  if  a  mortgage  (which  is  the 

cafe 


■       cafe  of  Ryal  v.  Rowles)  of  goods,  which  arc 
P       contracted  for  and  agreed  to  be  delivered . 
i  *     into  the  party's  own  hapds,  or  the  key  of  the 
wanehou(e  (yfhich  in  bulky  goods  is  ajl  tljat 
ca,n  be  done)  hut  no  fuch  delivery  is  made ; 
and  a  bankruptcy  follows;    detinue  having 
^en  brought  for  them,  they  would  not  be 
co*ifidered  as   left  in   the  pofleffion  of  the 
bankrupt;  the  purfyit  in  a  court  of  juftice 
e>£  eluding  any  a&ijal  or  prefumed   confent. 
^^rther  ftill :    fuppofe  a  partnerfhip  deter- 
lr^ined  by  effluxion  of  time;  one  intends  to 
f^winue  the  trade,  the  other  will  not,  infifl> 
,ri§  upon  a  divifion  j   and  on  ijon-compliance 
****ings  an  a&ion  at  law,  or  a  bill  in  equity. 
*^>  r  an  account,  and  to  reftrain  the  difpofing 
^F  thofe  goods,  the   pofleffion  of  which  is . 
^^rongfully  kept  from  him  by  hi§  partner $ 
^**ho  pending  (his  becomes  bankrupt:  thij* 
^■Voulcj  not  be  within  the  ftatute. 

Skip  therefore  is  intitled  to  the  fame  fpeci- 

Uc  lien  againft  the  affignees  as  againft  Bar- 

~zvood:  and  that  even  as  to  the  new  flock;  for 

in  all  thofe  cafes  of  a  lien  on  a  partnerfhip  it 

is  nog:  confidered  as  appropriated  to  the  flock 

brought  in,  but  to  every  thing  coming  in  lien. 

during  the  continuance  or  after  the  determi- 

oatioa  of  the  partnerfhip.     As  in  Budnal  v. 

N  2  Roifton> 
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Roijlon,  Tree.  Chan.  185.  where  a  liefi  ww 
held  to  be  on  thofe  goods,  which  were  the* 
produce  of  the  original  goods.  So  in  Brown 
y.  Heatbcotc,  Mich,  term  1746,  I  held,  that 
it  continued,  oil  whit  was  the  produce  by 
way  of  barter  and  fale :  and  that  holds  much 
more  ftrongly  in  the  cafe  of  a  partnerfhipr 
trade  which  cannot  otherwife  be  continued. 
It  is  faid,  that  the  a£ts  of  Parliament  relat- 
ing to  bankrupts  intended  to  level  thefe  fpe- 
cific  liens,  as  they  do  judgments  unexecuted: 
but  that  is  becaufe  of  the  exprefs  words  of 
the  aft  of  Parliament,  that  judgments  un- 
executed fhould  be  levelled;  for  otherwife 
they  would  continue  fpecific  liens.  Another 
queftiott  is  between  the  afllgnees  and  the 
fillers ;  In  which  arifes  a  difficulty  in  refpe& 
of  the  penning  of  the  former  decree ;  which 
could  not  then  be  forefeen ;  as  then  no  bank-* 
ruptcy  had  taken  place,  and  the  Harwoods 
themfelves  were  partners.  The  fitters  infift 
on  two  fpecific  liens  5  firft  by  the  inquifition 
taken  by  the  elegit ;  fecondfy  by  affignment 
of  the  officers  of  excife  when  the  effe&s  were 
feized.  Upon  which  a  very  different  ques- 
tion arifes,  as  between  the  affignees  and  the 
fitters,  from  what  it  was  between  Skip  and 
the  fitters ;  for  as  againft  Skip  the  fitters  could 
only  affeft  the  (hare  ofHarwood,  on  the  au- 
thority 


I  _  ... 

tlxcrity  of  Hey  don  v.  Heydon%  and  2  Ld.  Raym. 
&7h    It  was  immaterial  to  Skip  to  enter  into 
tf*je  queftion,  whether  they  are  general  ere* 
ditors  or  not:  but  as  the  affignees  can  only 
aScft  a  Ibare  of  that  (hare,  it  may  be  very 
r*"*aterial  to   them,  whether  the  fitters  have 
^ ^ined  a  preference  by  thofc  two  liens.     And 
^*~*at  may  be  influenced  by  the  opinion  of  the 
-J  xidges  in  Ryal  v.  Rowles :  for  the  fillers  on 
^Ine  elegit  do  not  take  poffeflion  of  the  goods 
'^uc  leave  them  abfolutely  with  the  Harwoodj, 
^the  queftion  therefore  arifes,  whether  by 
^his  cjaufe  they  are  not  excluded,  being  ci- 
pher a  plain  qonfent  or  great  laches :  and  it 
3fc?olds  more  ftrongly  againft  a  creditor  by  exe- 
cution tftan  any  other  j  for  if  a  creditor  by 
^jferi  facias  feizes  the  goods  of  the  debtor,  and 
iuffers  them  to  remain  long  in  the  debtor's 
iands,  and  another  creditor  obtains  a  fubfe- 
quent  judgment  and  execution:  it  has  been 
determined  often,  that  it  is  evidence  of  fraud 
in  the  firft  creditor,  and  the  goods  in  the 
hands  of  the  debtor  remain  liable.    As  to 
them  therefore  the  point  (hall  remain  till  the 
determination  of  that   queftion.    The  bill 
therefore  nqtu(£  be  difmifled,  fo  far  as  it  feeks 
to  come  upon  the  fpecific  lien  of  Skfpi  but 
in  juftice  to  the  affignees,  the  other  queftion 
ffluft  be  refcrved ;  and  if  by  the  determina* 
N3  ti$?l 
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tibn  of  kyal  v.  Rowles  1  ftiould  think,  tit 
fitters  have  loft  their  fpecific  llefc,  I  ma; 
come  at  it  by  varying  the  former  decree^ 
confidering  them,  iiiftead  of  partners,  as 
gaining  a  lien,  but  as  having  loft  it  by  lathes > 
and  to  receive  a  dividend  as  general  creditors 
of  the  Harwoods.  The  only  difficulty  object- 
ed is,  that  on  a  bill  to  carry  a  former  de- 
cree into  execution,  the  Court  can  only  do 
that,  and  not  vary ;  and  the  general  rule  is 
Jo,  lJut  there  are  feveral  instances  wherein 
the  Court  his  confidered  the  diredtiohs,  and 
whether  there  wis  any  miftake  :  as  has  been 
done  by  Lord  Cowper>  to  attain  the  jufticfc  of 
the  cafe;  and  may  be  done  here,  especially 
as  between  new  parties. 

And  the  fame  rule  was  recognized  and  ad- 
hered to  by  Lord  Tburlow  in  the  cafe  of 
Hankey  againft  GarrattK  /And  afterwards 
confirmed  by  Mr.  Juftice  Bullcr  (in  the 
fame  cafe)  fitting  for  his  Lordfhip,  November 
29, 17925  which  cafe  is  reported  as  follows: 

Wooldridge  and  Kelly  were  partners  in 
trade,  and  failed  in  1777,  anc*  Kelly  then  re- 
fiding  in   the  Danijh  ifland  of  St.  Thomas,   a 

i  3  Bro.  457. 

com  m  if- 


/ 


Eiff&tflf,  &c.  183 

cc>mmiflion  of  bankruptcy  was  iflued,  dated 

r<^thjuly   1777,  againft  Wooldridge,  by  thq 

^^fcription  of  Thomas  Wooldridge  of  the  Cre~ 

J^^nt,  London,  merchant,  in  partnerlhip  with 

^^ienry  Kelly,  late  of  the  fame,  place,  mer- 

^^  Iiant:  Holland  Pope  and  John  Hawkins  were 

*^  liofen  affignees.     Pope  died  foon  after,  and 

-^dawkins  became  infolvcnc  in  1779.   In  1780 

^^e  defendants   Garrat  and  Rowlatt,    were 

^hofen   affignees,  and  received  from  Pope's 

3-eprefentatives  and  from  Hawkins  a  confider- 

^ble  fum  of  money  arifing  from  the  joint  pro-? 

yerty  of  Wooldridge  and  Kelly.     Afterwards 

an  aftion  was  brought  againft  Kelly,  on  which 

he  was  outlawed,  and  a  joint  commiflion  was 

iflued  againft  both,  (tho'  Kelly  was  abroad, 

and  had  committed  no  aft  of  bankruptcy) 

but  this  outlawry  was  afterwards  reverfed, 

and  the  commiflion  fuperfeded. 

The  affignees  having  in  their  hands  about 
3000/.  or  4000/.  in  April  1784,  and  in  De- 
cember 17*7,  petitions  were  prefented  by 
joint  creditors,  praying  for  a  dividend;  in 
confequence  of  which,  and  an  order  for  that 
purpofe,  the  commiflioners  ordered  a  divi* 
dend  of  1  s.  in  the  pound,  to  be  paid  out  of 
the  feparate  effe&s  of  Wooldridge,  and  out  of 
a  moiety  of  the  joint  effe&s  of  Wooldridge  and 
N4  Kelly  i 
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Kdtyi  but  refiifed  to  divide  the  other  moiety 
of  the  joint  cficds,  conceiving  that  their  ju~ 
rifdi&ion  did  not  extend  to  it.  A  few  months 
after,  the  affignces  having  received  between 
2  and  3000/.  more,  another  petition  was 
prefcmed  for  the  purpofe  of  obtaining  Lord 
Chancellor's  order  for  the  divifion  of  the 
whole,  which  came  on  to  be  heard  in  January 
1789,  when  his  Lordflhip  being  of  opinion, 
that  he  could  not  make  fuqh  order  on  a  peti- 
tion, recommended  that  a  bill  fhould  be  filedj 
and  cjifmiffed  the  petition.  In  confequencc  of 
this  the  prefeqt  bill  ijras  filed  31ft  of  January 
1789,  and  after  feveral  delays  and  anfwers 
put  ip,  exceptions  taken,  fcfc,  fin^l  anfwers 
came  in  aoth  January  1790,  by  which  they 
admitted  the  fums  copfie  to  their  hands,  but 
with  refpeft  to  the  ufes  made  of  them  from 
time  to  time,  (which  Was  particularly  inter^ 
rogated  to  in  the  bill)  Garratt  admitted  the 
fiioney  in  his  hands  had  been  lent  to  his  part- 
ners, and  that  he  was  paid  intereft  for  it  at 
5  pfr  cent,  to  tl^e  amount  of  695  /.  1 1  s.  §d% 
Rewlatt  faid  he  had  alfo  lent  the  money  he 
received  to  his  partncrihip,  but  had  been 
paid  no  intereft  for  it.  After  the  original 
bill  filed,  Kelly  died,  leaving  his  fitter  Mrs. 
Wooldridge>  (the  widow  of  Wooldrige%  who 
wf#  alfo  dead)  his  neareft  relation,  who  adr 

RiinifterecJ 
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niiniftercd  to  him;  and  the  bill  being  amend* 

*tf>   and  flie  made  a  party,  by  her  anfwer 

Maimed  the  property  in  queftion,  as  his  re- 

Prefentative,    and  alfo  as  a  bond  creditor. 

^Hc  caufe  coming  on  to  be  heard  in  Michael* 

^*«*r  term  1790,   Mr.  Hardlngt  for  the  plain- 

*iQ^:   There  are  two  queftions, 

*.  Whether  the  affignee  can  compel  the 
^^miniftratrix    to    pay   the  joint  eftate  to 

a.  Whether  a  feparate  bond  creditor  can 
^Ome  in  before  the  joint  creditors  are  paid  ? 

In  theprefent  cafe  the  joint  eftate  has  been 
applied  by  the  affignces  for  their  own  benefit. 
This  is  a  clear  ground  for  intereft  at  the 
\jfual  rate ;  for  it  has  been  determined,  that 
•wherever  truftees  have  made  ufe  of  truft  mo- 
ney,  they  (hall  pay  intereft  for  it  at  the  ufual 
rate;  without  reference  to  what  intereft  they 
have  actually  made;  and  th$  delay  ufcd  in 
this  cafe  will  be  a  fufficient  reafon  for  the 
defendants  to  pay  the  cofts.  The  affignees 
objected  to  any  dividend  beyond  the  moiety 
of  the  joint  effe<fts$  the  bill  prays  a  divifioji 
©f  tli?  whole  fund. 

Here 
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•  Here  is  a  joint  fund  got  into  the  hands  oW 
feparate  affignees ;  out  of  whofe  hands  it  can — 
not  be  taken,  but  by  the  joint  creditors.  Mrs. 
Wooldriige  claims  it  for  the  purpofe  of  pay- 
ing Kelly's  feparate  creditors  ;  fo  that  it  is  a 
queftion  between  the  joint  and  feparate  cre- 
ditors. It  fo  happens  that  one  of  the  feparate 
creditors  is  administratrix  -,  but  the  only  ef- 
fect that  can  have,  is  between  her  and  the 
other  fpecialty  feparate  creditors.  Then  it  is 
Kelly,  by  his  adminiftratrix,  claiming  againft 
the  joint  creditors.  What  is  a  partnerfhip  ? 
Partners  are  joint  tenants  of  the  joint  fund  j, 
the  confequence  is,  that  one  can  retain  the 
whole  fund;  the  ode  has  no  claim  on  the 
other  but  upon  the  fettlement  of  accounts. 
F*x  v.  Haniuryy  Cowp.  448.  Smith  v.  De  Siha% 
Cowp.  469.  Suppofe  Woaldridge  had  paid 
the  joint  debts  out  of  the  fund,  Kelly  could 
not  have  recovered  but  on  an  account.  As 
between  a  furviving  partner  and  the  reprefen- 
tative  of  the  deceafed  partner,  the  furvivor  at 
law  has  the  whole  right,  though  he  is  a  truf- 
tee ;  but  he  a6ts  fairly  if  he  pays  all  the  joint 
debts,  and  pays  over  a  moiety  of  the  furplus. 
Here  the  affignees  are  tenants  in  common  of 
one  moiety,  and,  by  chance,  they  have  the 
other  moiety  in  their  poflcflion,  but  they  muft 

pay 
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-jpay  it  to  the  joint  creditors,  as  appears  by  the 
principles  laid  down  in  Weft  v.  Skip,  1  Vezty 
•^42.     There  is  no  cafe  in  the  books  in  point 
"with  this,   but  the  principle  is  laid  down  in 
feveral   cafes.     In    Gefs  v„  Dufrefnoy,  ftated 
i  Cooke9 %  Bankrupt  Law  289.  the  partnerlhip 
debts  were  ordered  to  be  firft  paid,     Mr,  So- 
licitor General  and  Mr.  Mansfield  (for  the  af- 
iignees).     The  commiflion  was,  to  all  intents, 
a  feparate  commiflion,  but  joint  debts  were 
proved  under  it.     Kelly's  moiety  of  the  joint 
fund  is  a  fund  not  to  be  diftributed  under  the 
bankruptcy.     If  Kelly  had  received  the  moi- 
ety, and  paid  feparate  creditors  with  it,  the 
payment  would  be  good.     There  is  a  real 
difficulty,  in  this  cafe,  as  to  Kelly's  moiety  of 
the  fund.     The  affignees  have  diftributed  the 
moiety  among  the   creditors,   but  did  not 
think  themfelves   entitled   to  diftribute  thd 
remaining  moiety  during  Kelly's  life.     It  was 
Kelly's  money  in  their  hands,  and  he  could 
not  have  made  them  pay  intereft,  as  they 
were  only  his  fimple  contract  creditors.   They 
were  perfons  not  interefted  (being  not  even 
creditors)  appointed  by  the  creditors  to  get 
in  the  fund,  and  have  kept  the  money  by  ne- 
ceflkyj  they  ought  not,  therefore,  to  pay  in- 
tereft: and  as  the  fuit  was  made  necefiary  by 
the  doubts  entertained,  they  ftiould  not  pay 

cofts. 
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cofts.  Mr.  Graham  riling  on  behalf  of  Mrs* 
Wooldridgc,  the  adminiftratrix,  Lord  Chan- 
cellor flopped  him,  faying*  that  the  point 
would  be  refcrved  to  him,  whether  the  fepa- 
rate  creditors  were  firft  to  be  paid  ouc  of  the 
moiety  before  the  joint  creditors.  His  Lord- 
fliip  faid,  that  where  one  partner  is  folvent, 
and  the  other  bankrupt,  the  affignees  can  do 
nojuftice  without  dividing  the  joint  eftate 
among  the  joint  creditors  ;  for  they  are  joint 
tenants  of  the  whole,  if  they  can  get  it  in.  It 
was  referred  to  the  Matter  to  take  an  account 
of  the  joint  cftate  of  Wooldridge  and  Kelly* 
and  of  the  feparate  eftate  of  Wooldridge  come 
to  the  hands  of  the  defendants  the  affignees* 
and  to  the  hands  of  the  defendant  Sufanuab 
Wooldridge,  as  adminiftratrix  of  Kelly,  and  to 
enquire  whether  the  refpe&ive  partnerfhips 
of  the  defendants  Garrat  and  Rowlati,  had 
paid  them  any  intereft  for  fuch  parts  of  the 
eftate  of  Wooldridge  and  Kelly  as  came  to  their 
hands ;  and  that  they  fhould  be  charged  with 
fuch  intereft,  and  that  the  Maftcr  (hould  com- 
pute intereft  at  4  per  cent,  on  the  reft  of  the 
money  which  came  to  their  hands  from  the 
time  of  their  receiving  the  fame;  and  the 
Matter  was  to  enquire  what  creditors  had 
fought  relief  under  Wooldridge*s  commiffion, 
and  which  of  them  were  joint  creditors,  and 

whether 
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'hether  any  of  the  joint  creditors  had  not 
proved,  and  his  Lordlhip  declared,  that  the 
joint  creditors  of  Wvoldridge  and  Kelly  mfere 
*:o  be  confidered  as  creditors  on  their  joint 
«ftate,  and  that  the  afllgnees  fhould  pay  the 
3176  L   14  s.  $d.  admitted  to  be  in  their 
hands,  into  the  bank,  and  the  fame  fhould  be 
laid  out  in  truft  in  the  caufe ;  and  referved 
further  dire&ions,  till  the  Matter  ftiould  have 
made  his  report*     Upon  the  29th  November, 
the  Matter  made  his  report,  and  thereby  cer- 
tified, that  he  had  taken  the  accounts  *s  di- 
rected ;  and  that  it  was  admitted  before  him, 
that  there  had  come  to  the  hands  of  defend-* 
ants  G&rratt  and  Rowlatt^  of  the  joint  eftate 
of  Woddridge  and  Kelly  (including  a  fum  of 
450/.    lis,  $d.  ariftng  from   the  feparate 
eftate  of  Wooldridge  as  after  mentioned)  the 
fum  of  6764/.  is.   5  d.   and  that  they  had 
expended,  on  account  of  the  joint  eftate,  fums 
amounting  to  3199/.  13  j.  ad.  which  left  a 
rcfidue  in  their  hands  of  3564  L  8  s*  3  d.  and 
that  it  was  admitted,  there  had  come  to  their 
hands  of  the  fepar^te  eftate  of  Wooldridge  the 
fum  of  450/.  18  j.  $d.  which  made  part  of 
the  money  received  by  the  defendants  from 
Pope  and  Hawkins,   the  former  affignee*  of 
Wooldridge,    and   which    had  been  divided 
among  the  creditors  who  had  proved  under 
3  Wooldridge\ 


Wooldridgc*  commifllon,  and  that  there  was 
not  any  thing  remaining  in  the  hands  of  the 
defendants  Garratt  and  Rowlatt,  of  the  fepa- 
rate  eftate  of  Wooldridge,  except  five  treafury 
orders  of  ico/.  each,  bearing  an  intereft  of 
3/.  10  s.  per  annum,  taken  in  purfuance  of 
the  ads  for  giving  relief  to  American  fuffer- 
crs,  to  Sufartnab  IVooldridge,  and  the  defend- 
ants Garratt  and  Rowlatt,  jointly  ;  and  that 
the  defendant  Sufannab  had  not  in  her  poffef- 
fion  any  part  of  the  joint  or  feparate  eftate. 
He  then  found  that  defendants  Garratt  and 
Rowlatt,  had  on  the  15th  March  1791,  paid 
the  fum  of  3166  /.  1 6  s.  4^  into  the  bank, 
(which  had  been  laid  out  in  the  purchafe  of 
3897/.  12  s.  6d.  Btnk  3;^^/.  annuities), 
and  which  being  dedu&ed  out  of  the  balance 
in  their  hands,  the  fame  was  reduced  u> 
397  /.  1 1  j.  nd.  and  it  was  admitted  before 
the  Mafter,  that  the  partnerlhip  in  which  the 
defendant  Garratt  was  concerned,  had  paid 
him  intereft  for  fuch  part  of  the  joint  eftate 
of  IVooldridge  and  Kelly,  as  had  come  to  his 
hands,  695/.  ioj.  $d.  which  was  all  the 
intereft  made  by  defendant  Garratt,  of  the 
joint  eftate,  at  the  time  of  paying  the  money 
into  the  Bank ;  and  that  the  defendant  Row- 
latt had  been  paid,  from  the  co-partnerfliip 
in  which  he  was  concerned,  for  intereft  on 

fuch 


fach  part  of  the  joint  eftate  as  had  come  to 
™s  hands;  309/.  19  s.  10  d.   which  was  all 
f**^  intereft  made  by  him,  at  the  time  of  the 
Paytnent  made  into  the  Bank;  and  he  certifi- 
e<i  that  he  had  computed  intereft  on  the  re- 
gaining fum  of  397  /.  1 1  j.  11  d.  the  balance 
an    the  hands  of  defendants  Garratt  and  Row* 
****,  from  the  3d  March  to  the  29th  Novtm- 
**~3  and  the  fame  amounted  to  n/.   14^ 
*    <5?.   and  that  he  had,   irr  the  3d  fchedule  to 
^i^  report,  fet  forth  an  accounc  what  joint 
^ ^editors  had  proved  under  Wooldridge**  com- 
**\i(Tion,  and  the  fum  proved  by  each,  and  the 
dividend  paid  to  each,  and  that  one  perfon 
^>nly   who  had  not  before  proved,  Andrew 
terrier y  had  come  in  befpre  him,  and  proved 
a  joint  debt  of  ill.  19*.  6  d.  and  that  no- 
fums  of  money  (except  the  dividends)   had 
been  received  by  the  faid  joint  creditors. 

The  caufe  came  on  for  further  directions 
on  the  Matter's  report,  on  the  8th  February, 
before  Mr.  Juftice  Buller,  fitting  for  the  Lord 
Chancellor,  when  Mr.  Graham  (hortly  argued 
on  the  part  of  Mrs.  Wooldridge,  that  (he  was 
entitled  to  a  priority  with  refpeft  to  the  fe- 
cond  moiety  of  the  joint  eftate  ;  and  that  the 
affignees  could  only  divide  one  moiety  among 
the  joint  creditors.     But  Mr.  Juftice  BulUr 

thought 


i»2  j£attner(f}fp~ 

thought  the  affignees  muft  adminifter  all  the 
joint  affets  in  payment  of  the  joint  creditors* 
and  that  Mrs*  Wooldridge  had  no  priority 
againft  them,  and,  therefore,  referred  it  back 
to  the  Matter  to  tax  all  parties  their  cofts, 
and  ordered  the  3897  /•  12J.  6d.  (landing 
in  the  name  of  the  Accountant  General,  in 
truft  in  the  caufe,  to  be  fold,  and  that  the 
money  to  arife  from  the  fale,  together  with 
the  calh  in  the  Bank,  and  the  intercft  upon 
the  3897/.  12  s.  6d.  until  the  fale,  fhould 
be  paid  to  the  defendants  Garralt  and  Row- 
latt  the  affignees,  who  were  to  apply  the 
fame,  together  with  the  1408/.  17*.   2  </* 
reported  due  from  them*  in  payment,  firft  of 
the  cofts,  and  then  to  divide  the  refidue^r* 
pa/JU  among  the  creditors  named  in  the  third 
fchedule  to  the  Mailer's  report,  and  to  An- 
drew Verriery  •  a  creditor  who  had  proved  a 
debt  before  the  Matter ;   and,  by  confent,  it 
was  ordered  that  the  five  debentures  mention- 
ed in  the  report  to  be  in  the  hands  of  the  af- 
fignees, fhould  be  delivered  up  to  the  defend- 
ant Sujmnab  Wooldridge. 

And  after  a  diflblution  of  partnerlhip,  the 
right  in  law  and  juftice  which  one  partner 
has  againft  another,  according  to  the  difium 
of  Lord  Mansfield  m>  "  clearly  is  not  to  change 

j  m  Cowp.  449- 
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*c  the  pbfleffion,  or  to  make  an  a&ual  divi- 
*c  lion  of  fpecific  effe&s."  One  partner  may 
kc  a  creditor  of  the  partnerfhip  to  ten  times 
*H^  value  of  all  the  effefts. 

The  other  partner  in  that  cafe   cart  only 
^  ^.ve  a  right  to  an  account  of  the  partnerfhipj, 
^  *"^d  to  the  balance  due  to  him,  if  any,  on  that 
^  ^rcount.     For  no  perfon  deriving  under  the 
t^  ^rtner  can  Be  in  a  better  condition.     And, 
*  ^"  one   of  two  partners  become   bankrupt, 
^Vie  folvent  partner  may,  if  for  a  valuable 
^^  onfideration  and   without  fraud,  difpofe  of 
^  lie  partner/hip  effefts ;   and  if  tie  afterwards 
"^ail,  the  aflighees  under  a  joint  commiffion 
^.gainft  both,  cannot  maintain  trover  againfl: 
Xrhe  bvnd  fide'  vendee*  of  fuch  partnerfhip  ef- 
fects.    Thus  In  the   cafe  of  Fox  ei  aV  af- 
figriees  v.  Hanbury  et  aV  *  where  upon  a  rule 
to  (hew  caufe  why  the  arbitrator  named  in 
an  order  of  Nifi  Prius   made  in  this  cafe* 
Ihould  not  be  dire&ed  to  fettle,  in  his  award, 
the  account  of  the  confignments  of  tobacco  to 
the  defendants,  proved  on  the  trial,   from  the 
time  of  the  bankruptcy  of  Thomas  How  Rid- 
gate  1  the-  cafe,   as   reported   and   dated  by 
Lord  Mansfield,  appeared  to  be  as  follows : 

a  Cowp.  44.54 

O  This 
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This  was  an  a&ion  of  trover  brought  by^ 
the  plaintiff*  as  affignees  under  a  joint  com- 
million  of  bankrupt,  taken  out  agaioft  John 
"Barnes  and  Thomas  How  Ridgate,  bankrupts, 
to  recover  4000  hogfheads  of  tobacco.  The 
declaration  confifted  of  two  counts :  one 
charging  the  trover  and  converfion  to  be 
before  either  of  the  bankrupts  had  committed 
an  a&  of  bankruptcy :  the  other  charging  it, 
fubfequent  to  an  aft  of  bankruptcy  com- 
mitted by  both  the  bankrupts. 

Barnes  and  Ridgate  were  partners ;  Ridgate 
lived  in  England^  and  Barnes  lived  in  Mary- 
land. 

Ridgate  was  under  very  large  acceptances, 
and  much  preffed  for  money.  To  fupport 
his  credit  Hanbury  agreed  to  pay,  and  actually 
did  pay,  feveral  bills  for  him. 

But  with  a  view  to  better  carrying  on  the 
bufinefs,  Ridgate  was  to  go  to  Maryland,  and 
Barnes  was  to  come  to  England  \  Hanbury  in- 
terpofed  his  credit,  upon  the  confidence  of 
confignments  of  tobacco  being  made  to  him, 
which  would  be  a  pledge  for  the  monies  , 
he  advanced. 

Ridgate*^ 


kfffta  &c  i9j 

Ridgate  told  his  clerk  that  he  was  going  to 

xVfaryland,  and  that  Barnes  would  come  over 

to  England i  but  bid  him  fay,  the  day  he  fet 

*>ut,  that  he  was  gone  to  Hanbury's  country 

Koufc,  and  would  return  loon.     Mauduit  a 

trediror  called,  and  had  that  anfwen     Rid- 

State  went  to  Maryland,  and  Barnes  came  to 

England.     No   umbrage  was  taken   by  the 

Creditors  at  this  exchange  of  the  refidence  of 

tKc  two  partners :  neither  Ridgate,  Barnes,  or 

^Zanbury  had  an  idea  that  this  exchange  of 

refidence  was  an  aft  of  bankruptcy.     There 

Vras  no  intention  to  cojnmit  an  aft  of  bank* 

fruptcy* 

Confignments  of  tobacco  were  made  by 
Barnes  to  Hanbury,  before  Barnes  left  Mary* 
i*nd>  and  there  were  other  confignments  af- 
terwards.    Upon  the  aid  of  January  1773* 
Barnes  after  returning  to  England  committed 
an  aft  of  bankruptcy,  and  afterwards  publick- 
ly  failed.     Then  and  not  before,  the  creditors 
fet  up  Ridgate**  going  to  Maryland  as  an  aft 
of  bankruptcy  by  him,   and  they  took  out  a 
joint  commiffion  againft  both:  and  the  plain* 
tiflfs,  in  the  capacity  of  aflignees  under  th$ 
-  commiffion,  brought  the  prefent  aftion. 

O  2  Whether 
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Whether  Ridgate's  going  to  Marylandrm^^     <^r 
der  the  particular  circumftances  before-men-  ^    ^^ 
tioned,  Ihould  be  conftrued  an  aft  of  bank-       ~" 
ruptcy,  was  a  queftion  much  litigated  at  the 
trial.     The  jury  upon  the  mifreprefentation> 
to  Mauduit  before- mentioned,  were  of  opi- 
nion it  was;  and  accordingly  found  him   a 
bankrupt  upon  the  15th  of  July  1772,  the 
day  on  which  he  left  London.     No  fraud  or 
want  of  confide  ration  was  fixed  upon  Hanbury* 
But  the  plaintiffs  infifted,  that  all  the  confignr- 
ments  after  the  15th  of  July  1772,  were  void* 
The  defendants  infilled,  that  all  the  confign- 
ments  before  the  2  2d  of  January  177  j,  were 
good.     There  were  confignments  after  the 
aid  of  January  1773,  which  the  defendants, 
could  not  fupport  $  and  therefore  as  to  them* 
an  account  was  neceffarily  to  be  taken  of  the 
value  of  the  tobacco,  which  fo  came  to  the 
hands  of  the  defendants,  after  making  juft 
allowances.     That  account  was  referred  to  an 
arbitrator;   and  the   queftion,    whether  the 
plaintiffs  were  entitled  in  this  a&ion,  to  reco- 
ver the  whole  of  the  value  of  the  confign- 
ments made  by  Barnes  between  the  15th  of 
July  1772,  and  the  lid  of  January  1773,  or 
a  moiety  thereof,  was  fubmitted  to  the  opi- 
nion of  the  Court :    and  accordingly  to  fuch 
opinion,  fuch  confignments  are  to  Hand  or 
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^alJ,  and  to  be  brought  into,  or  left  tfut  of  the 
account,  by  the  arbitrator. 

This  cafe  was  argued  twice,  firft  in  Hilary 
Term  laft  by  Mr.  Wallace  and  Mr.  Butter 
^R>r  the  plaintiffs,  and  Mr.  Mansfield  and  Mr. 
Hunning  for  the  defendants.  The  Court  theh 
ordered  it  to  be  argued  by  one  counfel  on 
«ach  fidfe,  this  Term.  It  was  accordingly 
argued  by  Mr.  butter  for  the  plaintiff,  and 
^Ir.  Mansfield  for  the  defendant. 

Mr.  B'uller  for  the  plaintiffs  infified,   ift, 
~Fhat  thfc  confighrtients  were  fraudulent,  be- 
iilrg  with  a  view  to  give  the  defendants  a  pre- 
ference, and  therefore  void  for  the  whole. 
*dly,  If  not  void  for  the  whole,  the  plaintiffs 
/Were  at  leatt  entitled  to  a  moiety :  for  by  the 
bankruptcy  of  Ridgate,  the  partnerfhip  was 
itnmedilately  diffolved ;  and  {6  it  was  held  by 
Lord  Mansfidd  and  Tales  Juftice,  in  the  cafe 
of  Hague  and1  others,  affignees  of  Scott  agairilt 
&MeJton\  4  Bur.  2174*.     If  fo,  Barnes,   the 
folvent  pawner,  had  no  longer  a  power  over 
the  whole,  but  each  had  his  own  moiety  only 
to  give'or  grant.     If  an  execution  ilfue  agairift 
one  of  two  partners,1  thfc  Sheriff,  though  he 
rhay  feizethe  whole,  can  only  fell  an  undi- 
vided moiety.     Heydoriv.  Heydcn^iSal/c.  392. 
O  3  By 
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By  the  fame  rule,  a  bankruptcy  fevers  from 
the  time  $  for  a  bankruptcy  is  an  execution 
in  the  firft  inftance.  From  the  moment, 
therefore,  that  Ridgate  failed,  the  power  of 
Barnes  to  bind  the  whole  of  the  partnerftiip 
effects  ceafed;  consequently,  the  plaintiffs 
were  entitled  to  a  moiety. 

Mr.  Mansfield  for  the  defendant,  contr*, 
contended,  that  the  plaintiffs  could  pot  reco- 
ver on  either  count.     For  if  the  goods  were 
the  property  of  both  the  partners,  as  alleged 
in  the  firft  count,  each  had  a  right  to  difpofe 
of  the  whole ;  and  the  confignment  by  one 
partner  was  the  confignment  of  both.     That 
here   there   was   not  even   a  fuggeftion   of 
fraud ;  and  confequently  no  ground  of  acflion    . 
to  entitle  them  to  recover  upon  that  count.   , 
As  to  the  2d  count,  he  argued  that  the  bank-  - 
ruptcy  of  one  partner  was  not  to  all  purpofes^ 
a  difiblution  of  the  partnerfhip.     But  fup — 
pofing  it  were,  and  that  the  affignees  becamca 
entitled  to  an  undivided  moiety,  they  (houkfba 
in  that  cafe  have  declared  as  the  affignees  o  « 
Ridgate  only,  not  as  the  joint  affignees  of  botIK 
the  partners.     But  even  in  that  fhape,  th»    - 
aftion  could  not  have  been  maintained  ;  fo^m 
then   the  afiignees   and  the  folvent  partn^= 
would  have  been  tenants  in  common,  ta^m 
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trover  or  detinue  does  not  lie  by  one  tenant 
in  common  of  chattels  perfonal  agamft  ano- 
ther. Litt.Jett.  323.  Therefore  the  plain- 
tiffs had  no  tide  to  recover. 

Lord  Mansfield.     The  fingle  queftion  is, 
Whether  the  aft  of  the  folvent  trader  for  a 
valuable  confideratioa,  is  good,  after  an  aft  of 
bankruptcy  committed  by  his  partner,  with- 
out his  knowledge,  and  without  the  lead  co- 
lour or  mixture  of  fraud.     Whether  the  af- 
Ggnees  can,  in  fuch  a  cafe,  come  againft  the 
hand  fide  consignee  of  the  folvent  partner,  to 
recover  the  value  of  the  goods  configned. 
The  aflignees  (land  in  the  place  of  the  bank- 
rupt, and  can  in  no  cafe  be  in  a  better  filia- 
tion than  the  bankrupt  himfelf  would  have 
been  in*  under  the  fame  circumftances.    Sup- 
ppfe  in  this  cafe,  the  partnerfhip  had  been 
difiblved,  and  the  tobacco  had  been  in  the 
pofTeffion  of  Barnes^  what  aftion  could  Rid- 
gate  have  had  againft  thefe  goods  fpecifically  ? 
"Would  he  have  been  entitled   to  any  thing 
but  the  balance  of  the  account  ? 

Cur.  advifare  vult. 

Afterwards  Lord  Mansfield^  having  dated 
the  cafe  (ut  antca)  delivered  the  opinion 
«f  the  Court  as  follows : 

O4  The 
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The  qucftion  for  the  opinion  of  the  Cour  — 
is  a  general  one  :    whether  atfignees,  under 'as 
joint  commiffion  againft  two  partners,  taken^: 
out  after  the  bankruptcy  of  both,  can  main — 
tain  an  aftion  of  trover  againft  a  perfon  in  - 
poffeflion  of  goods,  under  a  fale  or  confign- 
ment  bon&fide>  for  a  valuable  con (iderarion, 
and  without  any  mixture  of  fraud,  from  one 
of  the  partners,  who  had  not  then  committed 
any  aft  of  bankruptcy  himfelf,  but  after  an 
aft  of  bankruptcy  Committed  by  the  other 
partner. 

An  aft  of  bankruptcy  by  one  partner,  is  to 
many  purpofes  a  diffolution  of  the  partner^ 
ihip,  by  virtue  of  the  relation  in  the  ftatutes, 
which  avoid  all  the  afts  of  a  bankrupt  from 
the  day  of  his  bankruptcy;  and  from  the 
neceflity  of  the  thing,  all  his  property  being 
vetted  in  the  aflignees,  who  cannot  carry  on 
a  trade. 

In  the  cafe  of  Hague  v.  Scott>  Hil.  8  Geo. 
3.  B.  R.  cited  by  Mr.  Wallace  and  Mr.  Buller, 
it  was  held,  that  the  ftatutes  concerning  bank- 
rupts made  an  intire,  not  a  partial  avoidance 
of  the  bankrupt's  afts,  as  well  in  refpeft  of  his 
partner's  moiety,  as  Tiis  own.  But  no  cafe 
has  been  cited,  where  *  fecret  a£t  of  bank- 
ruptcy 


*~v^ptey  by  one  partner,  has  been  held  to  avoid 
^  n  honeft  conveyance  of  partnerfhip  effects 
fey  the  other.  Each  has  a  power  fingly  to 
rfifpofe  of  the  whole  of  the  partnership 
«r  ffeas, 

There  are  no  words  in  the  ftatute  exprefs- 
%y  applicable  to  this  cafe :   and  there  is  great 
srealbn  why  they  fhould  be  avoided.     If  part- 
ners diffolve  their  partnerfhip,  they  who  deal 
"with  either,  without  notice  of  fuch  diffolution, 
Jiave  a  right  againft  both.     After  a  diffolu- 
tion  by  agreement,  by  an  execution,  or  by  a 
bankruptcy,  the  partner  out  of  poffeffion  of 
the  partnerfhip  effedts,   has  the  fame  lien  on 
any  new  goods  hought  in,  which  he  had  up~ 
on  the  old.     But  fuppofing  that  a  fecret  a6i~ 
of  bankruptcy  of  one  partner  is  a  compleat 
diffolution  of  the  partnerfhip,   and  that  front} 
that  moment  the  aflignees  and  the  folvent 
partner  are  to  be  confidered  as  tenants  in 
common  of  the  partnerfhip  effe&s ;  the  ques- 
tion will  ftill  remain,  whether  the  plaintiffs 
have  any  right  to  recover  in  this  a&ion. 

This  leads  me  to  confider  what  right  in 
Jaw  anci  juftice  one  partner  has  againft  ano- 
ther, after  a  diffolution  of  the  partnerfhip.— 
|t  clearly  is  not  to  change  the  poffefpoo,  or  to 

make 
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make  an  aftual  divifion  of  fpecific  efle&s. 
One  partner  may  be  a  creditor  of  the  partner* 
fhip  to  ten  times  the  value  of  all  the  effects. 
The  other  partner  in  thlat  cafe  can  only  have 
2  right  to  an  account  of  the  partnerlhip,  and 
to  the  balance  due  to  him,  if  any,  on  that  ac- 
count. No  perfon  deriving  under  the  part- 
ner can  be  in  a  better  condition.  His  execu- 
tor Hands  exa£Uy  in  the  fame  light.  It  is 
the  very  text  of  Littleton.  In  JtB.  321.  he 
fays,  <c  If  there  be  two  tenants  in  common 
<c  of  a  perfonal  chattel,  and  one  dies,  the  ex- 
€€  ecutors  lhall  hold  and  occupy  with  the  fur- 
11  vivor,  as  their  teftator  did  before  he  died/' 
If  a  creditor  takes  out  execution  againft  one 
partner,  as  in  1  Salk.  392.  the  vendee  would 
be  tenant  in  common.  And  in  the  cafe  of 
Skip  v.  Harwoody  in  Chancery,  6th  July  1747^ 
Lord  Hardwicke>  according  to  my  note,  fays, 
<c  If  a  creditor  of  one  partner  takes  out  exe- 
cc  cution  againft  the  partnerlhip  effedts,  he 
"  can  only  have  the  undivided  (hare  of  his 
"debtor;  aftd  muft  take  it  in  the  fame 
<c  manner  the  debtor  himfelf  had  it,  and  fub- 
"  jedt  to  the  rights  of  the  other  partner." 

The  affignees  under  a  commiflion  of  bank- 
ruptcy againft  one  partner,  muft  be  in  the 
fame  ftate.     They  can  only  be  tenants  in 

common 


common  of  an  undivided  moiety,  fubjeA  to 
*1I  the  rights  of  the  other  partner.     This  is 
clearly  laid  down  in  that  cafe  of  Skip  v.  /fer- 
-wood,  which  is  tolerably  well   reported  in 
i  Vexey  239  °<.     And  I  refer  you  to  that  re- 
port, to  avoid  taking  up  fo  much  time  as 
would  be  neceffary  to  ftate  it  from  my  own 
Botes, 

My  general  memory  of  the  principles  ex- 
plained in  that  cafe,  and  the  ftrong  fenfe  upon 
which  this  propofition  is  founded,  that  one 
partner  can  have  no  right  againft  the  other,, 
but  tp  what  is  due  from  him  after  making 
him  all  juft  allowances,  induced  me  Without 
hefitatioh,  to  declare  my  opinion  at  the  trial, 
that  the  confignments  endorfed  by  Barnes  be- 
fore the  aid  of  January  1773,  the  day  Barnes 
became  a  bankrupt,  could  not  be  avoided  by 
the  plaintiffs,  either  for  the  whole  or  a  moie- 
ty, on  account  of  the  bankruptcy  of  Ridgate. 
But  the  matter  being  of  value,  and  no  prece- 
dent cited,  I  wifhed  them  to  take  the  opinion 
of  the  Court. 

When  it  was  firfl:  argued,  the  defendant's 
counfel  faid  little  or  nothing,  expelling  to  re- 

•  It  is  there  reported  under  the  eitle  of  W<jl  r.  Skiff., 
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ply;  which  raifed  doubt  enough  to  make 
us  order  it  to  be  put  in  the  paper*  Now, 
that  it  is  fully  underftood,  we  are  all  clearly 
of  opinion,  that  the  a&ion  cannot  be  rtiain* 
tained. 

Suppofing  die  indorfement  by  Rarnes  of 
the  bills  of  lading  not  to  bind  the  undivided 
moiety  of  the  aflignees,which  is  the  utmoft  the 
plaintiffs  can  contend  for;  then,this  is  ana&ion 
of  trover,  by  one  tenant  in  common  againft 
another,  which  cannot  be.  The  text  of  Zi/- 
tUttm  fays  fo;  Coke's  Comment  fays  to-,  thfc 
Adjudged  Cafes  fay  fo;  and  thtre  is'W) 
judgment  or  diSum  to  the  contrary.  The 
text  of  Littleton,  JeS.  3  23.  is  as  follows : 
€C  But  if  two  be  poffeffed  of  chattels  perlbnal 
41  in  common,  and  one  take  the  whole  to 
€i  himfelf,  out  of  the  poffelifion  of  the  other, 
€t  the  other  has  no  remedy  but  to  take  this 
"  from  him,  who  hath  done  the  wrong,  i6 
"  occupy  in  common,  &c.  When  he  can  fee 
€t  his  time,  &c." 

Lord  Coke>  in  his  Comment  on  this  paflage, 
200.  a.  fays,  "  If  one  tenant  in  conrrtnon 
"takes  all  the  chattels  perfonali  the  other 
"  has  no  remedy  by  adtionj  but  he  may  take 
"  them  again." 

So 
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So  in  Brown  v.  Hedges,  Trin.  7  Ann.  B,  R„ 
<SW£.  290.     Upon  a  cafe  made  for  the  opt- 
ion of  the  Court,  the  fecond  point  refolvcd. 
as  this  :  cc  One  joint-tenant,  tenant  in  com- 
IC  mon,    or    parcener,   cannot   bring  trover 
€C  againft  another,   becaufe  the  pofiefiion  of 
"  one,  is  the  pofleflion  of  both  j  if  he  does* 
"  it  is  good  evidence,  upon  not  guilty  :  But 
"  if  one  joint-tenant  bring  trover  againft  a 
"  ftranger,  in  that  cafe  'the  defendant  may 
"  plead  it  in  abatement,  but  cannot  take  ad- 
"  vantage  of  it  in  evidence.'*     The  reafon  is 
imanfwerable ;  there  is  no  converfiork 


Upon  thefe  authorities,  we  are  of  opinion 
that  the  aftion  cannot  be  maintained  j  and 
confequently*  that  the  confignments  prior  to 
the  2  2d  of  January  1773,  are  not  to  be 
brought  .into  the  arbitrator's  accounts. 

Where  one  partner  takes  out  more  money 
from  the  partneHhip  flock  than  his  (hare 
amounted  to,  the  other  has  a  right  to  come 
upon  the  feparate  eftate  of  that  partner  pr* 
tanto. 

Thus,  in  a  matter  ex  parte  Brake  P,  Dee. 
20th,  1735,  before  Lord  Talbot,  where  there 

p  Cited  1  At£  225.    2  Ch.  Rep.  226.  S.  P.    16  Vin. 
Am*  242.   pi.  3.' 
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were  two  partners,  and  one  had  taken  otf£ 
more  money  from  the  partnerfhip  ftock  thai! 
his  (hare  amounted  to,  and  therefore  became 
a  debtor  for  fo  much  j  and  my  Lord  Talbot 
was  of  opinion,  that  the  partnerfhip  creditor 
had  a  right  to  come  Upon  the  feparate  eftate 
of  the  partner  who  was  fo  indebted. 

So  in  a  matter  ix  parte  Slake,  20th  Decern* 
her  1735.  It  appeared  that  Lavington  and 
Paul  entered  into  partnerfhip  by  indentures 
dated  the  :4th  of  May  1725,  which  continued 
till  December  ij*T,  when  they  executed  new 
indentures  of  co-partnerfhip,  dated  the  21ft 
of  the  fame  month,  and  continued  therein  til} 
the  5th  of  September  1733,  when  they  failed 
and  became  bankrupts.  The  bankrupts, 
from  the  time  of  the  firft  partnerfhip  deed, 
home  to  their  failure,  had  feverally  conftant 
recourfe  to  the  cafh  belonging  to  the  joint 
flock,  and  Lavington  had  taken  thereout,  for 
his  own  ufe,  at  feveral  times  during  the  part- 
nerfhip, 3271 1.  18  s.  8i</.  the  intereft  where- 
of had  been  computed  to  amount  to  629/. 
is.  <i\d.  Paul  had  taken  out  of  the  faid 
joint  ftock,  for  his  own  ufe,  at  feveral  times 
within  the  fame  time,  2296/.  $s.  y{d.  the  in- 
tereft whereof  had  been  computed  to  amount 
to  388/.  13J.  6d.  and  at  the  fame  time  the 

bank- 
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^^sinkrupts  had  paid  intereft  for  more  mo- 
sy,  which  they    borrowed  for  carrying  oa 
leir  trade,  than  the  fums  detained  and  takea 
xit  by  them  refpedtively  amounted  to.    - 

The  bankrupts  were  indebted  by  means  of 
leir  joint  trade  feveral  thouland  pounds  more 
han  they  were  able  to  pay.    The  fums  taken, 
r  near  the  whole  thereof,  were  afterwards 
centered  into  their  partnerfhip  books,  to  which 
*each  of  them  had  free  refort,  but  there  was 
no  confent  in  writing  by  either  of  them  to 
take  out  either  of  the  fums,  for  each  of  them 
took  what  he  thought  proper,  without  dif- 
tinguifhing  whether  any  part  was  fo  takea 
out  as  his  weekly  allowance,  according  to 
agreement,  and  without  aflcing  the  confent 
of  his  partner,  but  each  was,  by  the  faid  books, 
made  privy  to  the  fums  drawn  out.   The  pe- 
tition prayed  that  the  joint  creditors  might  be 
admitted  creditors  on  the  feparate  eftates  re- 
fpe&ively,  for  fuch  fum  or  fums  of  money, 
in  refpeflt  of  their  above  demands,  as  fhou.ld 
leem  proper. 

The  order  recites,  that  it  appearing  by  the 
faid  indentures  of  co-partnerfhip,  that  La- 
vington   was   entitled  to   two   thirds   of  the 

faid 
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fold  joint  ftock,  and  Paul  but  to  one  third 
thereof,  and  it  alfo  appearing  by  the  faid  date 
of  fafts  that  the  faid  Paul  did  take  out  of  the 
cafh  and  ftock  belonging  to  the  faid  partner- 
fhip,  confiderably  more  in  proportion  thari 
was  taken  thereout  by  Lavington,  it  was 
thought  that  Paul  ought  to  be  cohfidered  as 
debtor  to  the  eftate  in  partnerfhip  between 
Lavington  and  himfelf,  for  fo  much  as  he 
took  out  of  the  joint  ftock  more  than  was 
taken  out  in  proportion  by  Lavington,  regard 
being  had  to  their  refpedtive  interefts  in  the* 
laid  partnerfhip  eftate,  and  that  the  feparate' 
eftate  of  Paul  ought  to  be  confidered  as  in*- 
debted  to  the  joint  eftate  of  Lavington  and" 
Paul  for  the  fame,  and  the  intereft  thereof* 
And  it  was  referred  to  the  matter  to  eftimate 
and  compute  how  much  the  grofs  fum,  in 
the  faid  ftate  of  fafts  mentioned  to  be  taken 
out  of  the  ftock  in  partnerfhip  by  Paul,  re- 
gard being  had  to  his  fhare  and  intereft  in  the 
faid  partnerfhip,  exceeded  in  proportion  the 
grofs  fum  thereby  certified  to  be  taken  out  of 
the  faid  partnerfltiip  ftock  by  Lavington,  re- 
gard being  had  to  his  fhare  and  intereft  in  the 
faid  joint  ftock ;  and  for  what  the  faid  matter 
fhould  find  to  be  the  excefs  fo  taken  out  by 
Paul,  and  for  fueh  proportion  of  the  intereft 
in  the  faid  ftate  of  fa&s^mentioned  and  com- 
puted 


puted  to  have  incurred  upon  the  whole  fum 
thereby  ftated  to  be  taken  out  of  the  faid 
joint  (lock  by  Paul,  as  fuch  excefs  bears  to 
*he    'whole  fum  fo   ftated  to  be  taken  out 
by   Paul  (which  intereft  was  alfo  to  be  af- 
^ft&ined  by  the  faid  matter)  the  aflignees, 
under  the   faid    joint  commiflion   awarded 
againft  Lavington  and  Paul,  were  to  be  ad- 
mitted creditors  under  the  faid  feparate  com- 
million  awarded  againft  Paul,  and  to  be  paid 
a  dividend  or  dividends  in  refpedt  thereof  out 
°f  his  feparate  eftate,  remaining  in  the  hands 
°f  the  aflignees  under  fuch  feparate  commif- 
fion,  in  equal  proportions  with  the  other  fe- 
parate creditors  of  the  faid  Richard  Paul. 

But  in  a  fubfequent  cafe  q  before  Lord 
■  Tburlow,  he  very  much  confidered  the  quef- 
tion,  and  finally  determined  that  the  aflignees 
on  behalf  of  the  joint  eftate  could. not  prove 
againft  the  feparate  eftate,  unlefs  the  partner 
had  taken  the  joint  property  with  a  fraudu- 
lent intent  to  augment  his  feparate  eftate. 

Therefore  where  Fendall  was  a   dormant 
partner  with  Lodge,  and  Lodge  took  out  mo- 
il Ex  parte  Gull.  Exch.  Mayne  and   Graham,   4th 
Auguft  179a 
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jiey  from  the  partnerlhip  to  a  confiderablc 
amount,  without  the  knowledge  of  Fendall^ 
who  did  not  intermeddle  in  the  partnerlhip 
bufinefs,  Lord  Tburlow,  after  taking  time  to 
confider,  thought  he  could  not  permit  the  af- 
fignees  under  a  joint  commiflion,  to  prove 
againft  the  feparate  eftate  of  Lodge,  without 
deciding  upon  a  principle  that  mult  apply  to 
all  cafes,  and  conftantly  occafion  the  taking 
-an  account  between  the  partners  and  the  part- 
nerfhip  in  every  joint  bankruptcy.  He  faid, 
that  if  the  affidavits  had  gone  the  length  of 
conne&ing  the  bankruptcy  with  the  inftitu- 
tioh  of  the  partnerlhip  trade,  and  that  Lodge, 
with  a  view  of  fwindling  Fendall  out  of  his 
property,  had  got  him  into  the  trade,  and 
then  taken  the  effe&s  of  the  partnerfhip  into 
his  own  hands,  with  a  view  to  his  feparate 
creditors,  it  might  have  been  different.  The 
petition  on  the  part  of  the  joint  creditors  ro 
prove  againft  the  feparate  eftate  was  dif- 
miffed. 

Where  partners  become  bankrupts,  the 
allowance  is  to  be  divided  between  them,  in 
the  proportions  in  which  the  furplus  of  their 
refpe&ive  feparate  effedts,  and  their  refpec- 

r  Ex  parte  Batfon,  20th  Jan.  1791. 
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iive  proportions  of  the  joint*  fund,  have 
contributed  to  the  payment  of  the  joint 
debts,  s 

And  partners  can  have  but  one  allowance  in 
refpeft  to  their  joint  and  feparate  eftate. 

Thus  in  a  matter  ex  parte  Bate. t  A  joint 
commiffion  of  bankrupt  iffued  againft  the 
"petitioner  and  ttlman  HenkelL  The  joint 
debts  amounted  to  23,796  /.  13  s.  6d.  The 
joint  effefts  to  about  5000/.  The  feparate 
fcffe&s  of  the  petitioner  amounted  to  about 
30,000 /•  The  debts  proved  upon  his  fepa- 
tate  eftate  were  15,894/.  but  of  that  fum 
1  5,362  /.  7s.  yd.  were  in  faft  debts  due  from 
the  partnerfhip,  but  as  the  creditors  were  joint 
and  feveral,  they  thought  proper  to. come  in 
upon  the  feparate  eftate  of  the  petitioner,  as 
being  the  moft  folvent  eftate.  Henkell's  fe- 
parate effe&s,  after  paying  his  feparate  cre- 
ditors, were  about  1,700/,  The  joint  cre- 
ditors were  paid  \6s.  in  the  pound,  of  which 
(fuppofing  the  joint  effefts  to  be  divided  into 
moieties)  the  petitioner  had  contributed  in  the 
proportion  of  1 2  s.  6  d.  and  Benkell  of  3  s.  6  d. 


s  Cooke's  B.L.  5.93. 

t  Ex  parte  Bate,  June  23d,  1785. 


P  2  Under 


ti2  jS>artnccG)fp 

Under  thcfe  circumftances  Bate  petitioned,  * 
that  the  affignees  might  pay  him  his  allow- 
ance of  10/.  per  cent,  not  exceeding  300/.  in 
refpeft  of  the  feparate  eftate,  according  to 
the  ftatute  of  5  Geo.  2.  c.  30.  and  that  he 
might  alfo  have  fuch  allowance  in  refpe<5t  of 
the  joint  eftate  as  the  Court  fhould  think 
fit. 

The  firft  queftion  was,  whether  it  was  pof- 
fible  for  the  fame  perfon  to  have  a  double  al- 
lowance, one  in  refpeel  of  the  joint  and  the 
other  of  the  feparate  effefts ;  but  the  Lord 
Chancellor  was  clearly  of  opinion  that  could 
not  be.  But  the  principal  queftion  made 
was,  whether,  under  the  circumftances  of 
this  cafe,  Henkell  was  entitled  to  any  allow- 
ance, and  if  fo,  whether  it  was  to  be  a  part  of 
the  300/,  to  which  the  petitioner  Bate  made 
claim,  or  whether  the  ftatute  intended  a  dif- 
tinft  allowance  of  300/.  to  each  partner, 
when  the  joint  creditors  received  15  s.  in  the 
pound. 

His  Lordfhip  declared,  that  the  bank- 
rupts were  entitled  to  the  fum  of  300/.  being 
one  allowance  only  of  10/.  per  cent,  in  re- 
fpedt  of  their  joint  and  feparate  eftatcs,  and 
that  the  fame  ought  to  be  divided  and  paid  to 
a  and 


between  the  bankrupts,  according  to  the 

■portion  which  the  furplus  of  each  of  their 

arate  eftates,  after  payment  of  their  re- 

^  ftive  feparate  debts,  and  their  rcfpe&ive 

=^ieties  of  their  joint  eftates  have  contributed 

*he  payment  of  their  joint  debts. 

—And  one  partner  may  maintain  an  aftion 

r-  money  had  and  received  againft  the  other 

rtner  for  money  received  to  the  feparate 

s  of  the  former,  and  wrongfully  carried  to 

e  partnerlhip  account.    And  where  money 

^)wing  to  two  partners,  and  after  the  death 

one,  it  is  paid  to  a  third  perfon,  the  fur- 

v^ing  partner  may  maintain  an  aftion  for 

oney  had  and  received  in  his  own  right  and 

*"*<^*:  as  furvivor.     Thus  in  the  cafe  of  Smith 

*^"-     -Barrow,  u    Where  the  plaintiff  and  Robert 

*^*witb  his  father  had  been  in  partnerlhip  to- 

S^*her,  during  which  time  one  Keate  became 

^^debted   to  them  in    531/.     Robert  Smith 

^i^d,  leaving  the  plaintiff  his  fole  executor. 

-*^*ter  the  death  of  his  father  the  plaintiff  took 

**^e  defendant  into  partnerfliip,  and  Jitate  be- 

Can^c  indebted  to  thefe  two  jn  the  further 

ru*nof3oA 

I-Je  afterwards  became  much  involved,  and 
k*^  cffe&s  were  transferred  to  certain  truftees 

u  2  Term  Rep,  476. 
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for  the  benefit  of  his  creditors.  Two  pay- 
ments were  made  in  the  courfe  of  diftribu- 
tion  at  different  times.  The  firft,  which  was 
made  to  thefe  parties  (the  plaintiff  and  de- 
fendant) was  divided  between  them  accord- 
ing to  their  feveral  proportions;  that  is,  the 
proportion  of  the  former  debt  of  531  /.  to 
the  plaintiff's  feparate  ufe,  and  the  propor-. 
tion  of  the  30  /.  in  moieties  between  them. 
After  this  the  truftees  tranfmitted  a  bijl  of' 
exchange  to  the  plaintiff  and  defendant,  in 
their  joint  names,  and  the  defendant  alone  re- 
ceived the  money,  under  the  title  of  Smith 
and  Barrow.  The  plaintiff's  proportion  of 
this  fecond  dividend,  fo  far  as.  related  to  his 
original  debt,  was  79/.  14J.  6d.  for  which 
this  aftion  for  money  had  and  received  was 
brought.  A  rule  was  obtained  to  (hew  caufe 
why  the  verdidt,  which  had  been  given  for 
the  plaintiff,  fhould  not  be  fet  afide,  and  a 
nonfuit  entered,  on  two  grounds  $  firft,  that 
the  a&ion  ought  to  have  been  brought  by  the 
plaintiff  as  executor  or  furviving  partner, 
sdly,  That  the  remittances  being  made  to 
Smith  and  Barrozv,  it  appears  to  have  been 
received  on  a  partnerfhip  tranfaftion,  and  one 
partner  cannot  maintain  his  a&ion  againft 
another,  becaufc  a.  receipt  by  pne  is  a  receipt 
by  both. 


-    Bpwir  and  Morgan^  who   (hewed  caufe 
jgainft  the  rule,   anfwered  the  firft  objedtion 
by  obferving  that  the  right  of  a&ion  did  not 
accrue  agatnft  the  defendant  till  after  the 
<teath  of  the  teftator  and  partner,  becaufe  the 
money  was  not  received  by  him  till  after* 
-wards.     And  as  to  the  fecond  ground,  that 
the  proportions  of  money  due  to  either  were 
-irery  well  fettled,  and  indeed  had  been  ad- 
xnitted  by  the  defendant  himfelf  upon   the 
^former  fettlement;    and   the   fafts    clearly 
Shewed  that  3s  to  the  plaintiff's  proportion  in 
^efpeft  of  the  former  debt  due  from  Keatc% 
i  t  could  not  have  been  received  by  the  de- 
r^cndants  on  account  of  the  partnerfhip  fubfift- 
j*ng  between  him  and  the  plaintiff,  and  there* 
3are  quoad  fuch  fum  they  were  like  any  other 
wo  indifferent  pcrfons,  and  not  as  partners; 
if  (q  the  a&ion  might  well  be  main* 
^E^^ioed. 

Btarcrpft  and  Ruffell,  in   fupport   of  the 

V~wle,  faid   that  the  firft  objedbon  was  taken 

^«^r  the  purpofe  of  enabling  the  defendant  to 

C*ct  off  any  debt  which  he  might  have  been 

•^mtided  to,  had  the  aftion  been  brought  in 

suiether  form.     But  fuppofing  that  not  to  be 

k       3>  fufficient  ground  of  objection,  they  con- 

Wk       tended  that  the  next  was  well  founded :   it 

%  P4  lay 
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lay  on  the  plaintiff  to  make  out  the  propofi— 
tion  that  the  money  had  been  received  tp. his 
ufe  by  the  defendant.     Now  the  evidence  ex- 
prefsly  contradidts  any  fuch  idea.     The  re- 
mittance was  made   to  the  partnerships  it 
*  was  an  entire  payment  and  an  entire  tran fac- 
tion.    The  money  was  received  by  the  de- 
fendant as  a  partner ;  he  was  jointly  entitled 
to  receive  it  with  the  plaintiff  in  that  charac- 
ter, when  received,  it  made  an  item  }n  the 
partnerfhip  account  if  any  miftake  had  beeft 
made  in  the  bill  which  was  tranfmitted  and 
the  party  tranfmitting  it  had  paid  too  much, 
he  muft  have  brought  the  a&ion  again  ft  the 
partnerjhip  for  the   furplus,  and  their  joint 
(lock  would  have  been  anfwerable  to   him, 
Iffo,   then  it  falls  under  the  common  rule, 
that  one  partner  cannot  maintain  an  aftion 
for  money  had  and  received  againft  another, 
and  that  rule  which  is  founded  in  reafon  ought 
to  be  extended  to  this   cafe;    for  fuppofing 
that  on  the  whole  of  their  dealings  in  part- 
nership the  plaintiff  Ihould  be  indebted  to  the 
defendant  this  latter  will  be  precluded  from 
fetting  off  his  debt. 


JD 


Ajhhurjl  J.— As  to  the  firft  objection,  that 
this  adion  fhould  have  been  brought  either 
as  executor,  or  as  furviving  partner,  the  fame 

anfwer 


smfwer  may  be  given  to  both.    Where  the 
money  is  received  after  the  death  of  the  tef- 
cator,  the  executor  may  declare  either  in  his 
own  .right,  or  as  executor,  becaufe  the  tefta- 
tior  neyer  had  a  fpecific  caufe  of  a&ion  to  re- 
cover that  fum  againft  the  party  receiving  it, 
and  therefore  he  may  declare   in  his  own 
xjaote;  neither  would  he  fhelter  himfelffrom 
the   cofts  .as  executor,  if  he  were   to  fail, 
'where  he. might  have  brought  the  aftion  in 
his  own  name,  the  fame  anfwer  may  be  given 
to  the  objection  that  this  a<5Hon  fhould  have 
been  brought  as  furviving  partner;  becaufe 
this  fpecific  fum  was  never  received  by  him 
as  partner.     The  partnerfhip  was  before  put 
an  end  to  by  the  death  of  the  other  partner  5 
neither  is  there  any  foundation  for  the  fecond 
objection;  the  two  fums  belonging  refpec- 
tively  to  the  plaintiff,  and  to  the  partnerfhip 
account,  were  confolidated  merely  for  the 
convenience  of  the  party  making  the  remit- 
tance, but  the  fum  now  claimed  by  the  plain- 
tiff did  not  belong  to  the  partnerfhip  ac- 
count ;  a^d  as  the  defendant  has  received  a 
fijm   of  money   belonging  to   the   plaintiff 
alone,  which  he  has  wrongfully  carried  to 
the  partnerfhip  account,   he  is  liable  to  re- 
fund it  in  this  a&ion. 


Butter  J.— I  am  of  opinion  not  only  that 
the  action  is  properly  brought  but  that  it 
ciould  not  have  been  brought  in  any  other 
form :  In  what  chara&er  was  the  money  re- 
ceived by  the  defendant  ?  The  formcj:  divi- 
dend was  received  and  divided  according  to 
the  proportions  of  the  refpe&ive  debts  of  the 
plaintiff,  and  of  the  plaintiff  and  defendant  as 
partners,  then  on  the  receipt  of  the  fecond 
dividend  by  the  defendant,  it  fhould  have 
been  divided  into  two  parts  bearing  the  fame 
proportion  to  each  other  las  the  feparate  de- 
mand of  the  plaintiff  on  Keate**  eftate,  and 
the  joint  demand  of  the  plaintiff  and  defend- 
ant. The  plaintiff  would  have  been  folely 
entitled  to  the  firft  part,  and  mud  have 
fhared  the  other  part  with  the  defendant  as 
due  to  the  partnerfhip  account,  fo  that  the 
firft  part  of  this  fum  was  money  fpecifically 
received  by  the  defendant  to  the  plaintiff's 
life.  And  if  the  adtion  had  been  brought  by 
the  plaintiff  as  furviving  partner,  it  woule} 
have  been  neceffary  for  him  to  have  (hewa 
that  he  and  the  deceafed  partner  had  a  caufe 
of  acftion  againft  this  defendant,  but  they  ne- 
ver had  any  fuch  cavifc  of  action;  and  it  is 
immaterial  to  look  back  to  fee  how  third 
perfons  were  concerned  if  as  between  the 

plaintiff 


LlntifF  and  the  defendant,  the  latter  has  re- 

cr^rr  £  ^red  a  fum  of  money  for  the  ufe  of  the 

ft>rxncr.     Then   it  has  been  faid  that  there 

c«^xald  be  no  fet-offin  this  cafej  but  I  am  of 

a»       different  opinion  ,  for  this  is  an  a&ion  for 

nr*oney  had  and  received,  in  which  the  plain- 

^i  flr*  can  only  recover  what  is  in  juftice  due  to 

I^ira,  therefore  fuppofing  any  debt  were  due 

from  the  plaintiff  to  the  defendant,  it  was 

*^>*~  the  advantage  of  the  latter  to  bring  the 

^^^ion  in   this  form.     With  regard  to  the 

^ni  of  30/.  due  to  this  partnerfhip,  I  agree 

fc^a.t  this  aftion  cannot  be  maintained.     One 

mtner  cannot  recover  a  Jum  of  money  received 

the  other  unlefs  on  a  balance  firuck  that  Jum 

^*^  ^jfound  due  to  him  alone.     But  this  objection 

^lc>^s  not  apply  to  the  larger  fum  in  this  cafe 

^^tfcich  is  the  one  in  difpute. 

Crofe  J.— In  anfwer  to  the  firft  objection 

*    ^m  of  opinion  not  only  that  this  aftion  may 

*^^  maintained  but  for  the  reafons  mentioned 

^^  my  brother  Buller>  that  it  could  not  have 

««en  brought  in   any   other   way;  becaufc 

^^fccre  never  was  ajointcaufe  of  aftion  in  the 

"plaintiff  *and  his  late  partner.     The  cafe  of 

ttyat  v.  Hare*  is  nearly  fimilar  to  this,  where 

Holi  Ch,  J.  faid,  "  If  there  be  two  partners 

*  Comb.  383. 

"in 


*2o  ^attncc(|jfp— . 

u  in  trade    and    one   of  them   buy  goods 
' '  for  them  both,  and  the  other  dieth,  the  fur- 
"  yivor  may  be  charged  by  indebitatus  ajfump- 
**Jtt  generally  without  taking  notice  of  the 
ct  partnerihip  or  that  the  other  is  dead,  and  he, 
€(  furyived."     Ii>  that  cafe  the  defendant  was 
the  furviving  partner,  but  that  makes  no 
difference,  for  the  reafoning  applies  equally 
to  this  cafe.     With  refpeft  to  the  other  ob- 
jection j  it  appears  that  the  defendant  has4 
received  a  fum  of  money  partly  on  the  plain- 
tiff's account,  and  partly  on  the  partnerihip, 
account,   the  former  of  which  he  wrongfully 
carried  to  the  partnerihip  account,  but  that^ 
being  his  own  aft,  and  it  being  againft  the. 
truth  and  juftice  of  the  cafe,  I  am  of  opinion 
that  he  ought  not  to  be  permitted  to  let  up 
the  partnerihip  as  a  defence  to  this  aftion. 
Suppofing  that  the  plaintiff  had  received  this 
money  he  would  have  been  entitled  to  have 
fee  apart  for  his  feparate  ufe  the  whole  fum, 
except  that  part  which  belonged  to  the  part- 
nerihip  account:  then  the  circumftance  of 
the   defendant's   having   received   it  cannot 
alter  the  right. 

Rule  difcharged. 

And  with    fuch   fcrupulous  exaftnefs  do 
we  find   the   rights  of  partners  maintained 

upon 


X3  pon  all  occafions  in  this  country,  that  even 

».  merchant-partner  who  has  a  feat  in  parlia- 

arxient  fhall  not  be  fuffered  to  (belter  himfelf 

^underthe  privilege  of  Parliament.     For,  by 

an  order  of  the  Houfe  of  Commons,  with 

»e(pe6fc  to  partnerfliips,  made  on  the  16th  of 

-November    1722,  it   was  refolved,    that   no 

co-partner   in  any  trade  or  undertaking,  is 

entitled  to  the  privilege  of  Parliament. 

Sir  George  Ctyw*// (landing  up  in  his  place, 
and  acquainting  the  Houfe  that  he  was  wil- 
ling to  wave  his  privilege  in  the  caufe, 
wherein  he  was  one  of  the  defendants,  de- 
pending in  the  court  of  Chancery,  between 
him  and  Alexander  Urquhart,  Efq;  member* 
of  that  Houfe,  whofe  petition  was  referred 
to  the  Committee  of  Privileges,  to  enquire 
whether  Mr.  Urquhart  would  wave  his  pri- 
vilege; and  Mr.  Urquhart  declaring  that  he 
would  not  infift  on  his  privilege,  it  was  or- 
dered, "  That  the  Committee  of  Privileges 
be  difcharged  from  proceeding  on  the  peti- 
tion of  Alexander  Urquhart,  Efq;  complain- 
ing of  Sir  George  Cafwell's  infilling  upon  the 
privilege  of  this  Houfe,  as  he  is  co-partner 
with  Jacob  Sawbridge  and  Elias  Turner" 

Whereupon  it  was  refolved  and  declared, 
nemine  contradicente%  "  That  no  co-partner  in 

any 
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any  trade  or  undertaking,  is  entitled  to  the 
privilege  of  this  Houfe,  in  refpeft  of  any 
matter  relating  to  fuch  partnerfhip"  X. 

Thus  having  endeavoured  to  trace  the 
rights  of  partners  as  between,  themfelves,  I 
fhall  next  proceed  to  enquire  how  far  they 
are  implicated  in  each  other's  wrongs  ? 

y  Veneris,  1 6  November  17M. 
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CHAPTER    IX. 
m  far  partners  ace  to  be  cotiG« 

Here*   ajS  participes    criminis,     0?    flt€ 

otDectuife  imjMfcateD  in  WLW\Q$  tone 
ftp  cacD  otijer. 


AS  probity  and  fair  dealing  are  among 
the  chief  requifites  in  all  partnerfbip 
tranfadtions,  and  as  the  partnerfhip  contract 
jtfelf  is  founded  on  the  very  bafis  of  recipro- 
cal advantage,  and  mutual  benefit,  the  moral 
obligation  between  the  parties  muft  hang  in 
an  even  balance;  confequently  the  only 
mode  to  preferve  that  balance  .is,  for  each 
individual  to  abftain  from  doing  wrong  in 
any  matter  relating  to  their  joint  concerns, 
becaufe  if  either  of  them  fhould  engage  ia 
•tranfa&ions  of  trade  not  confiftcnt  with  this 
rule  j  as  for  example,  if  he  Should  be  guilty 
of  trading  on  the  joint  account  in  contraband 
goods,  or  in  any  manner  prohibited  by  law, 
the  reft  of  the  partners  muft  be  confidered 
more  or  lefs  implicated  in  fuch  joint  tranf- 
a£Hon. 

A«ad 


224  Partnetifcfp— 

And  fince  partnerfhip  is  a  contradt  invent- 
ed by  the  Law  of  Nations  a,  for  the  advance- 
ment,  and  oftentimes  for  the  proteftion   oF" 
fair  and  open  trade;  the  judges  of  our  courts 
in  this  country  would  not  fuffer  an  aftfon  to 
be  maintained  by  feveral  partners  for  goods 
fold  by  one  of  them  living  in  Guernfey,  and 
packed  by  him  in  a  particular  manner  for  the 
purpofe  of  fmuggling,  though  the  other  part- 
ners who  refided  in  England,  Jcnew  riothing 
of  the  fale;  for  it  is  a  contraft  by  fubjedts  of 
this  country,  made  in  contravention  of  the 
laws :   and  fuch  a  cafe  muft  be  confidered  in 
the  lame  light  with  refpeft  to  the  whole, firm, 
as  if  all  the  partners  had  lived  in  England:, 
And  the  place  where  the  contract  of  fale  was 
made,  did  not  alter  the  nature  of  the  con-* 
tradt,  fo  as  to  prevent  the  law  from  attaching 
upon  it  as  contraband,  and  therefore  not  pro- 
per to  be  enforced  or  affirmed* 

Thus  in  the  cafe  of  Biggs  and  others  v„ 
Lawrence  b ,  where  upon  a  rule  to  fliew  caufe 
why  there  fhould  not  be  a  new  trial,  in  a 
caufe  tried  before  Bulier  J.  in  Cornwall ;  the 
learned  Judge  reported  that  this  was  an  aftion 

a  Socictas contraHus  juris  gentium  confenf a  coi ft ans.     In  ft* 
3.  26.  pr. 

b   1  Term  Rep.  454. 
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for  gdods  fold  and  delivered,  brought  by  {out 
partners,  plaintiffs,  three  of  whom  lived  in 
E**gland>  and  the  other  in  Gncrnfey.     The  de- 
fendant, who  lived  in  Cornwall,  fcnt  an  order 
*pr    fome   brandy  to  the  partner  living  in 
^uernfey,  which  he  direfted  to  be  delivered 
*o  one  Wood,  the  captain  of  a  fmuggling  vef- 
*^1.     Some  of  it  was  delivered  at  Guernfey^ 
°ther  part  of  it  at  fea.     It  was  all  put*  by  the 
partner  at  Guertifey>   into  half  ankers,   and 
**eady  flung  for  the  purpofe  of  fmuggling  t 
V>ut  it  was  to  be  brought  into  England  at  the 
*Hk  of  the  defendant.     The  contraft  was 
made,    and    the    goods  delivered,    without 
the  privity  or  pcrfonal  participation  of  the 
three   partners  redding  in  England.      Two 
objections  were  made  at  the  trial  by  the  de- 
fendant's counfcU  ift.  That  Wood**  hand- 
writing, acknowledging  the  receipt  of  the 
goods,  was  not  fufficient  to  charge  the  de- 
fendant, but  that  Wood  himfelf  ought  to  have 
been  called:  but  as  it  was  eftablifhed  that 
Wood  was  the  defendant's  agenC  for  this  pur- 
pofe, the  goods  being  direfted  to  be  delivered 
to  him,  Mr.  Juftice  Buller  thought  that  any 
acknowledgement  under  his  hand  was  evi* 
dence  againft  his  principal,  as  much  as  if  it 
had  been  an  acknowledgement  in  the  hand- 
writing of  the  defendant  himfelf.     adly.  Is 
Q^  .  wad 
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was  objcftcd  that  the  plaintiffs  could1  not  rr- 
cover,,  becaufe  it  appeared  by  their  own  (hew- 
ing, that  the  goods  were  intended  to  be  fmug- 
gled  into  England,  <af  the  laws  of  which,  they, 
as  fubje&s  of  the  Crown  of  Great  Britain* 
were  bound  to  take  notice,  and  that?  one  of 
them  had  a&ually  aflifted  in  the  very  aft  off 
'fmuggling:  and  the  learned  Judge  being  of 
that  opinion,  nonfuitedthe  plaintiffs. 

Lawrence  Sejreant,  againft  the  jrule,   was. 
flopped  by  the  Court. 

Gibbs,  contra,  admitted  that  the  queftiorr 
rnuft  be  confidered  -as  if  all  the  plaintiffs  lived 
in  England,  but  contended  that  t!»ey  were  en- 
titled to  recover  the  value  of  the  goods,  be- 
caufe tbecontraft  of  fal?,  and  the  delivery  of 
the  goods,  were  completed  at  Guernfey,  where 
fuch  a  contract  was  not  illegal:  and  the 
goods  being  afterwards  fmuggled  into  Eng*, 
land  will  not  defeat  the  plaintiff's  right* 
which  accrued  on  the  delivery  of  them,  as 
they  were  not  concerned  in  the  fubfequenc 
aft  of  fmuggling;  even  though  they  knew  atr 
die  time  that  the  defendant  intended  it.  The 
cafe  of  Holman  v.  Jobnjcn  c,  exprefsly  decides 
this  point,   which  was  fully  difcuffed  both  at 

*Cowp.  341. 
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the  bar  and  on  tht  bench :  and  that  cafe  has 
been  afted  upon  as  law  ever  fince.     Now 
that  cannot  be  diftinguifhed  from  the  prefent 
cafe  upon  any  of  the  principles  on  which  it 
was  decided.   In  both,  the  contraft  was  Com- 
pleted abroad,  and  the  vendor  knew  that  the 
Soods  were  to  be  fmugglcd  into  England*. 
»ut  even  fuppofing  that  a  contraft  for  the 
**le  of  goods  was  made  in  England,  and  the 
delivery  of  the  goods  here ;  there  is  no  au- 
thority to  fhew  that  the  vendor  cannot  reco* 
ver  the  price,  on  account  of  any  illegal  ufe 
^^hich  the  vendee  may  afterwards  make  of 
^hem:  and  yet  innumerable  inftanccs  mult 
^uve  occurred,  wherein  fuch  a  defence  might 
"liave  been  fet  up  in  point  of  faft.  If  the  Aim 
Tvhich  the  vendor  was  to  receive  depended 
on  the  fubfequent  illegal  aft,  or  if  the  vendee* 
by  his  contraft,  were  obliged  to  make  an 
illegal  ufe  of  the  goods,  that  might  make  a 
difference.    But  here  the  contraft  was  com- 
pleted before  any  illegal  ufe  was  made  of  the 
goods.     On  the  contrary  there  are  analogous 

4  Jtfhould  feem  from  the  manner  in  which  the  cafe  of 
Udman  v.  John/on  is  reported,  that  one  of  the  plaintiffs 
was  a  fubjeft  of  this  country,  though  reiident  at  Dunkirk ; 
for  one  of  them  is  dated  to  be  rtfident  at,  the  other  a 
native  of  Dunkirk:  but  no  Arefs  is  laid  on  that  cir cum* 
fiance. 

Q^  a  cafes 
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cafes  in  which  tit  Jias  been  held,  that  the? 
ginal  contrail  is. not  afl;e6ted  by  theft 
quent  ufe  made  of  the  thing  contra&ed 
if  k  be  optional*  in  the  party  to  apply  it  al 
wards  to  what  purpofe  he  pleafes.  As  if 
lend  money  to  another  to  game  with, 
though  gaming  be  illegal^  yet  it  hath  I 
held  that  fuch,  money  may  be  recovere< 
the  lender,  although  it  be  lent  at  the  time 
place  of  play  e.  For  the  ftatute  yAnn*  c, 
/.  i.  only  annuls  the  Jdcurityy  and  not 
contrast. 

So  in  the  cafe  of  Piirie  v.  Uannay  f,  it 
obje&ed  thai,  as  the  plaintiff  knew  of  th 
legality  of  the  tranfa&ion,.  they  ought  nc 
recover;  but  the  Court  thought  that  did 
afFeft  the  contract,  with  refped  to  the  ri 
of  the  party  who  advanced  the  money  bj 
direction  of  the  defendant.  In  no  infta 
have  objeftions  of  this  fort  prevailed,  ui 
where  the  plaintiffs  were  themfelves  pa 
'  to  the  illegal  ad,  which  cannot  be  faid  t 
the  cafe  here ;  for  before  the  goods  were 
tempted  to  be  fmuggled  into'  England^ 
contraft  of  fate  was  entirely  completed. 

e  Robinfbn  v.  Bland,  2  Burr.  1077. 
f3  Term  Rep.  418. 


TLord  Kenyon  Ch.  J. — If  the  decifion  df 
^this  cafe   had   the  leaft  tendency  to  overturn 
that  of  Holman  v.  Jobnfcn,  1  fhould  certainly 
paufe  a  little,  .before   I  give   any  opinion, 
which  might  (hake  it.     But!  wilh  to  leave 
the  authority  of  that  cafe  unqueftioned,  be- 
cause I  approve  of  it*    To  the  cafe  of  Robin- 
Jon  v\  Bland  I  alfo  give  my  affent.     The -for- 
mer 6f  thofe  cafes  was  a  contraA  entered  into 
by  foreigners  *bound  by  no  allegiance  to  this 
country:  and  the  latter  was  a  contraft  made 
in  J?rance3  which,  being  warranted  both  'by 
rt*e   laws  of  that  country  and  this,  was  car- 
riedT  into  execution 'here.  'vBtit  in  this  cafe  it 
,s    admitted,  and  the  pJlaintiff '$  sounfel  was 
<ct>liged  to  make  the  admiffion,  that  this  muft  . 
**e  eonfidered  as  a  contract  made  in  England. 
"Ut*  it  has  been  infilled  that  no  adjudged  cafe 
,s  to  befotmd,  in  Which  -it  has  been  deter- 
mined that  perfons,  (landing  in  the  fituation 
°^    thefe  plaintiffs,   fhall  not  recover.    .  But 
**l>nilar  cafes  havcfrequctttly  occurred  at  Nifi 
*^**iusi  and  the  reafon  why  no  folemn  deci- 
**<^ns  are  to  be  me^with  on  the  fubjeft  is, 
*^caufe  the  Nifi  Prn^rdeterminations  were 
***0\ight  too  clear  to  be  queftioned.     Where 
*  contraft  is  made  for  fmuggled  goods,   a 
t*^rty  cannot  come  into  a  Court  of  Juftice  to 
X^covcr  on  it. .  A  perfon  fuing  in  a  Court  c' 
QL3  Lav 
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Law,  muft  difclofc  a  fair  tranfa&ion :  and  it 
muft  not  appear,  from  his  own  (hewing  at  lead, 
that  he  has  infringed  the  laws  of  his  country. 
Now  here,  three  of  the  plaintiffs,  lived  in 
England-,  and  it  is  clear  that  they  knew 
either  perfonally,  or  (which  is  the  fame  )  by 
their  agent,  the  other  partner  living  at  Guern* 
fey,  that  the  contract,  which  they  had  entered 
into,  was  made  in  direft  contravention  of  the 
laws  of  their  country  j  for  the  goods  came 
under  more  than  fufpicious  circumftances, 
fince  they  were  fent  in  flings  and  half  ankers, 
ready  for  fmuggling :  and  it  requires  much 
argument  to  convince  me  that  a  contra 
thus  made  can  be  carried  into  execution  in 
England.  There  is  no  dittum  in  favor  ol 
the  plaintiff's  right  of  aftion ;  and  the  whole 
ilring  of  cafes  by  analogy  is  againft  it.  There-r 
fore  I  am  of  opinion  that  the  non-fuit  ought 
to  ftand. 


AJhhurfi  J. — I  form  my  opinion  on  this  cir- 
cumftancc,  that  three  of  the  plaintiffs  lived 
in  England-,  and  therefore  though  the  partner, 
with  whom  the  contract  was  made,  lived 
abroad,  this  cafe  mud:  be  confidered  in  the 
fame  light  as  if  all  the  partners  lived  here.  Ic^- 
is  not  necefiary  to  determine  whether  a  per— - 
fon  who  fells  goods  in  England,  which  are  af— — 

terward* 


rrwards  to  be  applied  to  an  illegal  purpofe 
^«ran  recover  the  price  of  them.here.  For  in  this 
«rafe  the  goods  were  (bid  and  delivered,  not 

~5  n  England^  but  in  Guernfey,  and  packed  (00 
-m  n  fuch  a  manner  as  to  Ihew  that  they  were 

_»  ntended  for  the  purpofe  of  fmuggling.  The 
^nlaintiffs  were  agents  to  the  very  a<fi  of  fmug- 

-^gling;  were  fariicipes  criminis,  and  therefore 
-^zrannot  avail  them  (elves  of  the  laws  of  this 

-^rountry  in  order  to  enforce  a  contract  made 

:=S.  n  direft  oppofition  to  them. 

Buller  J.— This  cafe  muft  be  confidered 

"=^^s   if  it  were  a  contraft  made  between  the 

tX^laintiffs  &nd  the  defendant,  all  refiding  in 

-this   country,  for  the  delivery  of  goods  in 

-**CuervJey>  for  the  .purpofe  of  ftnagglmg  them 

i  nto  England.   And  I  ufe  the  latter  expreffiqn, 

^Decaiafc  it  is  clear,  from,  the  manner  in  which 

-*hey  were  packed  at  the  time  when  they  were 

delivered,,  that  they  were  intended  to  be  fmug- 

^jled  :  that  was  the  ad  of  the  plaintiffs.    And 

I  cannot  fay  in  a  court  of  jufticc  that  the 

plantiffs,  fo  offending  again  ft  the  law  qf  the 

Jand,  fhall  be  permitted  to  Recover  on  fuch  a 

-contract.     None  of  the  cafes  cited  apply  to 

the   prefent.     That    of  Holman   v.    Jobnfin 

went  on  the  ground  of  the  plaintiffs  being 

foreigners,  which  materially  diftinguiflics  ic 

irom  this  s  becaufe  the  fubje&s  of  one  coun- 

0.4  try 
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'  try  refiding  there  are  nut  bound  Co  take  no- 
tice of  the  revenue  laws  of  any  other.  That 
maxhitf:hath  been  long  flnce  adopted:  here, 
and  recognized  by  Lord  Mansfield  in  Holman 
v.  Jobnfdft;  But  this  is  the  cafe  of  qn«  the 
king's  Tubje&s  making  a  contract  dire&ly 
againft  the  ftatute  laws  of  this  country.  Nei- 
ther has  the  cafe  of  Petrie  v.  Uannay  any  re- 
lation to  the  prefent :  here  the  contract  on 
which  the  aftion  is  founded  if  illegal  -,  which 
was  not  fo  there.  And  in  order  to  make  this 
cafe  like  that,  it  is  neceffary  to  fhew,  $ha* 
thefe  plaintiffs  were  not  concerned  in  the  ori- 
ginal tranfa&ipn,  but  afterwards  paid  money 
for  the  ufe  of  the  defendant,  which  they  wifhed 
to  recover  back ;  for  there  the  money  was 
paid  to  a  perfon,  who  was  not  a  partner  in 
the  original  tranfattion ;  and  the  aftion  was 
founded  on  the  fubfequent  contraft,  and  not 
on  the  ftock-jobbing  tranfadtion, 

Grofe  J.  of  the  fame  opinion. 

Mr,  J.  Bulkr  then  faid,  that  another  ob- 
jection had  been  made  at  the  trial,  that  the 
plaintiffs  ought  not  to  be  non-fuited,  and  that 
it  fhould  have  been  left  to  the  jury  to  confi- 
der  whether  the  plaintiffs  knew  the  goods 
were  to  be  fmuggled  $  but  that  he  had  been 

Of 
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^^  F  opinion  that,  as  the  counfel  on  both  fides 
-^*ad  fully  argued  the  queftion  of  law  on  the 
sadmiflion  of  fads,  the  plaintiffs  ought  nottpbe 
*an  liberty  to  go  to  the  jury  on  the  fame  fa£tsy 
^^hen  they  found  his  opinion  againft  them  in 
;t^>oinc  of  law  i  to  which  the  Court  afiented. 

Rule  difcharged. 

But  if  two  persons  jointly  engage  in  a  ftock- 
jobbing  tranfaftion,  and  incur  loffes,  and  em- 
ploy a  broker  to  pay  the  differences,  and  one 
of Nthem  repay  the  broker  with  the  privity 
and  confent  of  the  other  the  whole  fum,  he 
may  recover  a  moiety  from  that  other  in  an 
ad  ion  for  money  paid  to  his  ufe,  nof  with- 
standing the  7  Geo.  i.  c.  8,  Thus  in  the  cafe 
olPetrie  v.  HannayZ ,  Which  was  cited  in  the 
foregoing,  and  is  reported  as  follows ;  viz. 

In  the  year  1773  the  teftator,  Sadlier^  Pe- 
trie,  and  the  defendant,  were  engaged  toge- 
ther in  ftock  fpeculations  on  their  joint  ac- 
count to  a  confiderable  amount,  the  whole  of 
which  were  illegal,  except  a  transfer  of  a  fum 
of  10,000  L  Having  incurred  feveral  lofles, 
on  the  8th  of  January  1774  they  game  to  a 
fettlement  with  Portis  their  broker,  who  had 
paid  all  the  differences.     And  on  that  occa- 
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fion  Keeble  repaid  to  Portis  the  whole  fum 
which  had  been  fo  advanced  by  him,  except 
3 1 1  /.  which  was  part  of  the  defendant's  (hare 
of  the  loflfes,  and  for  which  Keeble  drew  a  bill 
on  him  in  favour  of  Portis,  which  the  de- 
fendant accepted.  This  bill  not  being  paid 
by  the  defendant  when  it  became  due,  Portis 
brought  an  adion  thereon,  after  Keeble' $  death, 
againft  the  prefent  plaintiffs  his  executors, 
and  recovered  the  amount,  no  defence  being 
fet  upon  account  of  the  illegality  of  the  tranf- 
aftion.  £.264.  part  of  the  fum  for  which  the 
defendant  had  given  his  acceptance,  was  his 
fhare  of  the  lofs  arifing  from  the  real  transfer 
of  the  10,000/.  The  prefent  aition  was 
brought  to  reimburfe  the  plaintiffs  the  fum 
recovered  againft  them  by  Portis^  and  the 
declaration  was  for  money  paid  by  the  plain- 
tiffs to  the  defendant's  ufe  ;  upon  which  they 
obtained  a  verdict  for  the  whole  demand,  at 
the  Sittings  after  hdEa/ier  Tcriu,  .u  G  Hu^nll, 
before  Lord  Kenyon.  A  rule  v.  .  -iir..*d 
laft  term  to  fhew  caufe  why  the  vercia  «a  ad 
not  be  (tt  afide  in  toto,  or  at  leaft  be  reduced 
to  the  fum  of  264/. 

Bearcroft,  Mingay,  and  Rujill,  now  fhewed 
.caufe  i  contending  that  this  cafe  did  not  fall 
wichio  the  ftatute  7  Geo.  II.  c.  8.  for  prevent- 
ing 
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*m  ng  ftock-jobbing,  as  this  was  not  an  ad  ion 
tQ  recover  any  money  "  for  the  com  pounds 
^€  ing,  fatisfying,  or  making  up,  any  dif- 
*"  *  feren£e  for  the  not  delivering,  transferring, 
^  «  having,  or  receiving  any  ftock,  t$cm  or 
*" c  fox  the  not  performing  any  contract  or 
**  agreement  fb  ftipulated  to  be  performed, 
* c  CsrV."  but  it  was  to  recover  money  which 
2-iad  been  paid  to  Partis  under  the  authority 
^z>f  the  defendant,  and  for  which  he  was  an* 
^CVerable,  whatever  might  have  been  the 
<«queftion  as  between  Portis  and  him. 

And  they  relied  upon  the  cafe  of  Faikney 
"V.  ReytwuS)  and  another11,  ^here  to  an  a&km 
«sf  debt  on  a  bond  the  defendant  pleaded  the 
=a<5t  of  the  7  Ceo.  IL  c.  8.   that  the  plaintiff 
-sand  Richardjon  were  jointly  concerned  in  cer# 
*ain  contradts  contrary  to  that  ftatute;  that 
the  plaintiff  voluntarily  paid  the  differences  $ 
and  that  the  bond  wa$  given  by  the  defend- 
ants for  fecuring  to  the  plaintiff  RichardfotCs 
proportion  of  that  lofs ;  and  on  demurrer  the 
Court  were  clearly  of  opinion  that  the  plain- 
tiff was  entitled  to  recover  the  amount  which 
he  had  paid  under  the  fpecial  authority  of 
Ricbardfon,    though  for  an  illegal  purpofe. 
The  principle  of  that  cafe  fully  extends  to 

%  4  Eurr.  2069. 
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the  prefcnt;  and  indeed  the  plaintiffs  are  one 
remove  farther  from  the  illegal  tranfaflion, 
for  not  only  the  plaintiffs  were  authorifed  by 
the  defendant  to  pay  this  money  to  Portis, 
but  Portis  himfelf  had  been  authorifed  be- 
fore by  the  defendant  to  pay  it  to  thofe  per- 
sons between  whom  and  the  defendant  the 
illegal  contraft  was  entered  into.  At  all 
events,  the  plaintiffs  are  entitled  to  the  264/. 
even  if  they  are  precluded  from  recovering 
the  reft  j  as  that  part  of  the  demand  ftands 
perfeftly  clear  from  any  obje&ion  arifing  un- 
der the  aft. 

Erjkine  and  Wbod>  in  fupport  of  the  rule, 
infifted  that  the  whole  tranfa&ion  was  illegal; 
and  came  within  the  fpirit  of  the  7  Geo.   2: 
and  that  even  the  264  /.   making  a  part  of 
the  illegal  tranfattion,  was  fo  involved  there- 
in, that  it  could  not  be  diftinguifhed  fibm  the 
reft,  fo  as   to  form  a  feparate  confideration, 
but  was  part  of  the  colour  ufed  in  carrying  on 
the  general  fcheme  of  fpeculation.     It  is  to 
be  obferved  that  Petrie,  Keeble,  and  Hannay't 
were  partners  in  this  illegal  tranfadtion  j'they 
were  all  participes  criminis ;  and  it  has  been 
frequently  determined,  that  one  partner  can- 
not call  upon  another  for  his  contribution  t» 
a  lofs  arifing  out  of  a  matter  prohibited  b 

law 
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law ;  for  though  the  aft  of  Parliament  does 
not  fay  in  direft  terms  that  the  fecurity  fhall 
be  void  -,  yet  when  the  confederation  of  the 
fecurity  is  inquired  into,  if  it  appear  to  have 
been  given  in  oppoficion  to  the  fpirit  of  the " 
aft,  the  court  is  bound  to  declare  it  void. 
Otherwife  if  a  party  could  recover  in  this  cir- 
cuitous manner,  by  paying  the  whole  of  the 
fum  in  the  firft  inftance,  the  ftatute  would  be 
-altogether  defeated.     Suppofe  A.  and  B.  m 
^partnership  contraft  fop  fmuggled  goods,  and 
-wf.  pays  the  whole,  and  B.  gives  him  his  note 
:^br  his  proportion,  it  was  never  pretended 
"mhat  A.  could  recover  on  fuch  note  from  B. 
So  here,  if  Keeble  had  brought  the  aftion  on 
*mhe  bill  of  exchange  againft  the  defendant,  it 
""^vould  have  been  a  good  plea  for  the  latter, 
^*hat  he  and  the  plaintiff  had  been  partners  in 
^  (lock-jobbing  tranfaftion,  in  which  a  lofs 
lad  happened,  and  that  the  bill  was  given  for 
the  defendant's  proportion  of  that  lofs  j  and 
whatever  would  have  been  a  good  plea  in  fuch 
an  aftion,  is  an  ample  defence  now.     As  to 
the  cafe  of  Faikney  v.  Reynous,  it  is  very  di- 
ftinguifhable  from  the  prefent:  that  came  on 
upon  demurrer  3  and  as  the  court  could  not 
look  at  any  thing  out  of  the  record,  and  fuf- 
ficient  was  not  dated  in  the  plea  to  (hew  the 
illegality  of  the  tranfaftion,  this  queftion  did 

not 
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not  fairly  arife.  The  pica  in  that  cafe  did 
not  ftate  that  there  had  been  a  previous  co- 
partnerfliip  between  the  plaintiff  and  the  de- 
fendants, to  (hare  in  the  profit  and  lofsof  the 
illegal  tranfadtion ;  the  defendant  Reynous  was 
a  mere  ftranger :  but  this  is  a  fecurity  given 
by  the  defendant  to  the  very  perfon  with 
whom  he  had  contra&ed  in  violation  of  the 
laws  of  his  country.  From  the  whole  of  that 
cafe  it  appears  that  the  decifion  turned  on 
the  infufficiency  of  the  plea,  rather  than  ort 
the  legality  of  the  tranfaftion  ;  and  fufficient 
appears  to  fiiew  that  the  Court  would  have 
extended  the  ftatute  to  a  cafe  like  the  prefcnt, 
if  it  had  been  fo  ftated  on  the  record.  It  is 
further  to  be  obferved,  that  at  the  time  when 
this  bill  was  accepted  by  the  defendants,  no 
money  had  been  pajd  by  Keeblc  for  this  ex- 
prefs  fum  to  Portis;  and  it  was  no  more  than 
a  mean  of  the  defendant's  paying  Portisy  in 
whole  favour  it  was  drawn,  that  fum,  on  ac- 
count of  the  very  differences  prohibited  to  be 
recovered  by  the  aft.  If  fo,  no  fubfequent 
tranfadlion  to  which  the  defendant  was  not  a 
party,  can  vary  the  cafe  as  to  him.  With  re- 
gard to  the  fum  of  264  /.  that  is  fo  involved 
in  the  illegal  tranfaftion,  that  it  cannot  be  fe- 
parated  from  it :  it  was  a  mere  temporary 

expedient, 
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^^l^^dient,   auxiliary  to   the  gentral  ftock- 
3c>^::>t>ing  fcheme. 

^£_ord  Kenyon  Ch.  J.— As  to  the  laft  point 

,-r*  »-c3e  in  the  argument,  relative  to  the  264/. 

I         l~isve  no  doubt  whatever.     It  appeared  to 

k  ^^    a  fair  tranfa&ion  ,•  the  ftock  was  a&ually 

P^-^r* chafed,  and  the  transfer  of  it  was  made: 

n°nc  of  the  provifions  of  the  aft  were  there- 

^3^    Infringed;  and  it  is  too  much  to  fay  that, 

^^c^sufe  it  was  accompanied  by  other  tranf- 

a^^Ions  at  the  fame  time,  which  were  invalid, 

"^i-^  fhallnot  be  binding.     Bur,  on  the  prin- 

c  ^X^^l,    I  have  not  formed  fo  decifive  an  opi- 

n*^^*i  but  that  I  maybe  open  to  conviftioh 

"^^  *~eafter:  at  prefcrit  I  can  only  fay  that  I 

^*^>-e  not  heard  any  argument  to  convince 

^^^    that  the  plaintiff's  demand  can  be  en- 

^^  *"c:ed.     The  great  difficulty  is  to  diftinguifh 

*^  i^  cafe  from  that  of  Faikney  v.  Reynous-,  but 

*^*at  does  not  atprefent  appear  to  me  to  con- 

****cle  this  queftion.    That  was  an  aftion  on  a 

^  *^  r*d ;  and  the  whole  argument  at  the  bar,  and 

*^^  decifion  of  the  Court,  proceeded  on  the 

^^csund  that  they  could  not  take  into  confi- 

^  nation  matter  which  was  not  properly  in- 

^^duced  by  the  plea.     And   they  thought, 

^^.t  as  nothing  illegal,  as  between  thofe  par- 

t  tl^s,  was  dlfdofed  on  the  record,  the  pay- 
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ment  of  the  money  could  not  be  refiftecL 
But  this  is  not  the  cafe  of  a  bond.  And  i* 
we  confider  this  cafe  a  priori  on  thcgroun 
^  of  policy,  and  recoiled  the  infinite  mifchiefs 
brought  on  individuals  by  mean3  of  dock- 
jobbing,  which  this  aft  was  intended  to  pre- 
vent, it  is  very  much  to  be  wifhed  that  the 
remedies  offered  by  the  Legiflature  (hould 
extend  to  the  whole  mifchief.  Now  I  do 
not  fee  how  that  can  be  done  fo  effe&ually  as 
by  fayiog  that  no  perfon,  who  is  concerned 
in  fuch  a  tranfa&ion,  (hall  recover  any  de- 
mand arifing  out  of  it  in  a  Court  of  Law. 
The  firft  a&ion,  which  was  brought  againft 
thefe  plaintiffs,  was  on  a  bill  of  exchange, 
which  had  been  accepted  by  the  defendant  on 
account  of  the  lofies:  Now  it  is  clear  that 
that  aftion  did  not  merge  the  original  de- 
mand, and  the  whole  tranfaftion  may  ftill  be 
brought  before  the  Court.  And  if  it  appear 
to  the  Court  that  a  bill  of  exchange  is  given 
without  any  confideration,  it  is  nudum  paftum 
ex  quo  mn  oritur  aftfai  or  if  for  an  illegal 
confideration,  the  whole  matter  may  be  exa- 
mined. But  in  the  cafe  of  a  bond,  the  con- 
fideration cannot  always  be  gone  into;  as  in 
the  inftance  of  a  voluntary  bond.  In  this 
cafe  the  teftator  and  the  defendant  were  part- 
ners in  an  illegal  tranfattion,  in  which  Portis 

the 


eT*c  broker  afted  as  agent,  knowing  it  to  be 
Contrary  to  law,  fince  every  man  is  bound  ro 
"alee  notice  of  public  laws.     Now  it  is  a  rule 
tHat  thofe,  who  come  into  a  Court  of  Juftice 
to  leek  redrefs,  muft  come  with  clean  hands, 
a.  nd  muft  difclofe  a  tranfa&ion  warranted  by 
Lxaw.      And  I  cannot  diftinguifh  this  cafe  from 
cTiat  of  fmugglingv  put  at  the  bar,  where  if 
one  of'two  parties  advance  money  in  a  ifmug- 
^rling  t  ran  fa  ft  ion,  he  cannot  regovcjjiis  pro- 
■^Dortion  of  it  againft  his  partner*  becaufe  the 
-*rranfaftion  is  prohibited  $  and  yet  fmuggling  . 
is  riot  malum  infe>  as  contradiftiriguifted  from 
<wnalum  prohibitum.     If  this  tranfafition    had 
^3een  difclofed  in  the  former  aftion,  Portis 
could  not  have  recovered :   now  fuppofing 
the  bill  of  exchange  puts  the  plaintiffs  in  his 
fituatton,  they  are  not  affifted  by  it;  or  con* 
fidering  them  on  the  other  hand  Handing  irk 
their  own  fituation,  unconnected  with  P*rtis> 
they  then  appear  as  partners  in  a  matter  pro- 
hibited by  the  laws  of  the  country,  and  can- 
hot  therefore  have  recourfe  to  thofe  laws  to 
enforce  their  contract.      But  at  pnefent  I 
fpeak  with  great  diffidence;  and  I  (hall  be 
glad  to  corrcft  this  opinion,  if  on  re-confider- 
ation  I  find  I  am  mi  (taken.     I  wifii  however 
to  have  it  underftood  that  I  do  not  mean  to 
difturb  the  cafe  of  Falkney  v.  Reynous  $  there 
R  the 


the  Court  did  pot  think  themfelves  war- 
ranted in  faying  that  fufficient  was  difclofed' 
on  the  record  to  bring  the  cafe  within  the 
ftatute:  but  here  the  whole  tranfa&ion  may 
be  enquired  into,  which,  on  examination,  iy 
!  think  prohibited  by  rhat  aft. 

JJhhurJl  J.— Whatever  my  opinion  might" 
have   been,   if  this  had  been  res  Integra,   I* 
think  that  this  cafe  mud  be   governed    by 
that  of  Faikney  v.  Reyncus:     Ancf  if  we  were 
to  determine  that  the  plaintiffs  are  not    en- 
titled to   recover   in   this  adtion,   we   muft 
overturn  the  authority   of  that  cafe.     The 
Court  did  not  proceed  in  that  cafe  on  the- 
ground  that  it  was  an   adtion  on  the  bond; 
and  that  the  defendants  were  not  at  liberty  to- 
go  into  the  confideration  of  it  s  for  they  per- 
mitted a  difcuffion  of  the  fafts  ftatcd  in  the 
plea,  and  they  argued  from  them  :'  but  they 
faid,  that  even  admitting  them  to  be   true, 
ftill  it  was   no  defence  to  the  aftion;    and 
Lord  Mansfield  and  ihe   whole   Court   pro- 
ceeded en  the  ground,  that  as  it  was  not  ma- 
lum in  fc\  but  only  malum  prohibitum ;   and' 
as  the   plain?  ".if  was  nor  concerned  in  rheufe 
which   the  other  made  of  ihc  money,  it  was- 
a  fair  and  honeft  tranfadion  as  between  thofe/ 
parties.     Nov/  as  the  Court  in  that  cafe  en- 
tered- 


t^  red  into  the  merits  difclofed  by  the  plea; 

¥     ice  no  difference  between  that  cafe  and  the 

F^  *~efent.     And  here  one  oF  the  parties  (the 

e^^ "Orator),  engaged   in  the  tranfadHon,   paid 

oneyto  the  ufe  of  the  defendant,  which  was 

>*ie  by  paying  a  bill*  which  had  been  drawn 

the   former,  and  accepted/  though  not 

*5«d,   by  the  latter:  l4ow   that  acceptance 

s  an  admiflion  on  his  part  that  the  other 

:d  with  his  confent  and  privity.     It  is  the 

*>rie  as  if  the  teftator  had  originally  paid  this 

*  <^ney  to  the  defendant's  ufe>  with  his  pri- 

^^  and  at  his  requeft.     And  if  he  had  made 

~  ^"~*^h  a  payment,  it  being  only  malum  prohibi- 

l_~*^«,  and  not  malum  in  Je3  and  the  defendant 

^^^  ^^  ing  bound  in  honor  and  conscience  to  re- 

»^^^^  him,  I  think  the  plaintiffs  would  have 

^^n  entitled  to  recover^ 

3uller  J.— With   refpe&   to  the  fuip  of 

^^^  ^*  4/.  that  point  is  too  clear  to  admit  of  any 

^^^*"ubt.     But  in  order  to  confider  the  great 

^^'^^fceftion  in  the  cafe,  whether  the  plaintiffs 

^^  entitled  to  recover  the  large  fum  under 

*^^  circiimftanOes  tthich  are  difclofed,  it  is 

^^ceffafy  to  trace  this  trarifa&ion  to  its  ori- 

K*  n.     For  it  very  much  depends  on  the  light 

***    which  this  queftion  muft  have  been  con- 

**<iered,  if  Portis  had  been  the  plaintiff.    Al- 

R  2  though 
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though  much  evidence  was^iven  at  the  trizf 
of  the  different  tranfa&ions  between  thefe 
parties  as  far  back  as  the  year  1773,  I  think, 
fufficient  is  dated  to  warrant  the  Court  inr 
drawing  this  inference,  that  the  defendant 
confented  and  requefted  Portis  to  pay  the 
differences  in  the  ftccks.  And  here  f  agree, 
that,  in  the  cafe  of  an  illegal  tranfa&ion,  if" 
one  perfon  pay  money  for  another  without 
an  enprefs  authority,  he  cannot  recover  it 
back.  For  there  is  a  wide  difference  betweea 
the  cafes  of  partners  engaged  in  legal  and  il- 
legal contrads ;  in  the  former,  if  one  of  the 
partners  pay  the  whole  of  a  partnerfhip  debt 
without  any  exprefs  promife  from  the  other, 
the  law  gives  him  a  right  to  recover  it  back 
in  an  aftion  for  money  paid  to  the  ufe  of  that 
other  partner,  and  it  proceeds  on  this  ground,, 
that  both  are  liable  to  pay.  But  in  the  cafe 
of  illegal  contrails,  as  they  are  not  bound  to- 
pay,  one  of  them  cannot  acquire  a  right  of 
a&ion  againft  the  other  by  paying  the  whole 
without  his  confent;  in  fuch  cafes  it  is  necef- 
fary  to  have  the  confent  and  direftion  of  that 
other.  The  queftion  therefore  here  is,  whe- 
ther the  Court  cannot  infer  from  the  evi- 
dence that  the  money  was  paid  with  the 
knowledge,  confent,  and  authority  of  the  de- 
fendant >  and  I  am  of  opinion  that  the  Court 
1  are 
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^atc  bound  to  draw  that  conclufioo.     It  ap- 
pears that  the  defendant  was  apprifed  of  thefe 
*ranfa&ions  from  time  to  time;  and  when 
xht  accounts  were  fettled  he  made  no  objec- 
tion, but  agreed  to  pay  his  proportion  of  the 
Jofs,  and  accepted   a  bill  drawn  on  him  by 
Kteltk  in  favour  of  Portis..     How  then  would 
the  cafe  have  flood,  if  Portis  had   been  the 
plaintiff?  And  here  I  agree  with  my  brother 
djhhurft,  that,  as  Portis  paid  the  money  with 
the  confent  of  the  defendant,  he  would  be  en- 
titled to  recover  it  back  again,  unlefs  the  de- 
termination of  Falkney  v.  Reynous  be  not  law. 
Some  light  may  perhaps  be  thrown  on  that 
cafe,  from  confidering  the  time  when  it  was 
argued  :  it  came  before  the  court  in  E.  7  G. 
3.  juft  at  dhc  time  when  the  queftion  in  plead- 
ing, whether  a  defendant  could  aver  any  thingj 
dehors  the  condition  of  the  bond,  had  under- 
gone  m.ucb    difcuffion    it)    Wefttninfter-Hall. 
The  cafe  of  Downing  v.  Chapman  had  been 
then  argued  in  the  Court  of  Common  Pleas.; 
but  I  do  not  know  whether  it  had  been  de- 
cided h  I  rather  think  it  was  then    under 
confederation  ;  for  if  it  had  been  determined, 
probably  fome  notice  would  have  been  takep 
of  it  in.  the  cafe  of  Faikney  v.  Reynous.     But 
in  later  times  it  has  been  confidered,  and  is 

*  VidezWiif.  34jr. 

R  3  now 
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fiow  fully  fettled,  that  matter  dehors  the  bond 
may  be  pleaded.     And  it  would  be   highly 
inconvenient  if  it  were  otherwife :  for  no  per-; 
fon  who  is  engaging  in  an  illegal  tranfaltion 
would  be  fo  abfurd  as  to  ftate  the  illegality 
of  it  on   the  bond  itfelf.     It  is  obfervable 
that,  in  arguing  Faikney  v.  Reynous>  Wallace 
relied  on  the  point  that  the  party  could  not 
aver  any  thing  dehors  the  bond  j  to  fupport 
which  he  cited  a  paifage  from  Noy  72.  but; 
that  book  has  always  been  confidered  as  a, 
bad  authority.     But  Lord  Mansfield  was  fi- 
jent  on  the  queftion  of  pleading;  perhaps 
becaufe  the  other  cafe  was  then  depending  in 
the  Common  Pleas $  and  he  gave  his  opinion 
on  the  general  ground,  that  if  one  perfon  ap- 
ply to  another  to  pay  his  debt  (whether  con- 
tracted on  the  fcore  of  ufury,  or  for  any  other 
purpofe,  it  makes  no  difference),  he  is  enti- 
tled to  recover  it  back  again.     And  he  did 
not  feem   to  confider  that  there   was  any 
diftin&ion,  whether  the  debt  arofe  on  a  bond 
or  other  fecurity.     The  three  other  Judges 
alfo  concurred  ;  and  faid,  cc  that  it  remained 
u  a  good   bond  on  the  face  of  it,  ////  the 
*c  obligor  fhewed  that  it  was  bad,"     So  that 
the  concluflon  drawn  by  them  is,  that  the 
tranfaftion  as  difclofed  by  the  plea,   did  not 
mal^e  it  illegal  as  between   thofe  parties. 

There, 
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'^Therefore  T   think  that  this  cafe  is  governed 
4>y  that  of  Faihney  v.  Rerncus. 

Gro/e  J.— I  agree  clearly,  as  to  the  fmaller 
Turn,  that  the  plaintiffs  are  entitled  to  recover. 
_As  to  the  other  point,  I  have  had  fome  diffi- 
culty in  forming  my  opinion.     On  the  part 
-  of  the  defendant,  there  is  neither  honour  or 
^honefty  in   the  defence ;    and   the  plaintiffs 
nought  to  recover  as  much  as  the  law  can  give 
them,  without  interfering  with  one  of  the 
molt  .politic  and  beneficial  ftatutes  that  was 
sver  pafled.    But  if  we  fee  clearly  that  the 
plaintiffs  are  fo  involved  in  the  illegal  tranfac- 
tion,   that  it  was   intended  that  the  ftatute 
fhould  extend  to  them,  they  cannot  recover. 
However  it  is  to  be  considered  that  this  adlion 
is  not  founded  on  a  promife  arifing  by  impli- 
cation of  law  out  of  the  illegal  tranfa&ion, 
but  from  an  exprefs  one  made  fubfequently, 
and  which  the  ^defendant  was  under  no  necef- 
fity  of  making :  And  I  agree  in  the  diftin&ion 
which  my  brother  Buller  has  made  between 
promifes  founded  on  illegal  and  legal  con- 
trails.     And   although   i   have   entertained 
doubts  on  this  queftion,  i  cannot  diftinguifh 
this  cafe  from   that  of  Faikney  v.  Reynous ; 
jupon  which  I  give  my  judgment. 

Rule  difcharged. 

R  4  This 
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This  k  was  an  aftion  of  debt  upon  a  hnnct 
The  defendants  prayed  oyer  of  the  condition  55^  ^ 
and  then  pleaded  the  aft  of  Parliament  of  7 
Geo.  II.  *.  8.  (  "  An  aft  to  prevent  the  in- 
i(  famous  praftice  of  ftock-jobbing  * )  and 
that  the  plaintiff  and  Richardfon  w?re  jointly  J 

concerned  in  certain  contrafts,  &c.  That 
the  plaintiff,  contrary  to  the  ftatute,  volunta- 
rily gave  to  divers  perfons  large  fums  of  mo- 
ney, &c.  amounting  to  the  fum  of  30CO  L  for 
compounding  and  making  up  differences  for 
the  not  delivering  ftock,  &c.  and  for  not 
performing  contrafts,  &c.  (following  the 
words  of  the  aft  of  Parliament :)  and  that 
this  bond  was  given  by  the  defendants  to  the 
plaintiff  for  fecuringthe  re-payment  of  1500/, 
(being  the  moiety  of  the  faid  fum  of  3000  /.) 
to  the  plaintiff,  by  the  faid  Richardfon.  To 
this  plea  the  plaintiff  demurred  \  and  the  de- 
fendant joined  in  demurrer, 

Mr.  Wallace,  for  the  plaintiff,  argued  that 
this  plea  was  a  bad  one,  and  no  defence  againft 
this  bond.  The  defendant  infills,  that  the 
bond  is  void,  as  being  entered  into  for  fe- 
quring  the  re -payment  of  money  paid  illegal- 
ly, ^nd  contrary  to  this  aft  of  Parliament. 
The  queftion  arifes  upon  /.  5.  of  that  aft, 

jc  Faikney  v.  Reynous,  4  Burr.  2069. 

Which 


GCIrQ!!g&  &c  ?49 

^^hich  is  calculated  for  preventing  the  com- 
JF>ounding  or  making  up  differences  for  ftocks 
or  other  public  fecurkies;  without  fpecially 
executing  the  contraft,  and  aftually  deliver- 
i  rig  the  ftock,  &c.     The  offence  conftituted 
t^y  this  aft,  is  the  compounding  differences, 
5  ii (lead  of  aftual  performance  of  the  contract ; 
stnd   a  penalty  or  forfeiture  of  ico/.  is  in- 
^lidted  upon  the  offender.     But  this  bond  is 
piot  within  the  claufe.     It  is,  .at  mod,  a  vo- 
luntary bond,  given  for  reimburfing  the  plain- 
tiff the  moiety  of  a  fum  of  money  which  the 
plaintiff  had  paid  on  account  of  Richard/on 
and  himfelf.     It  is  for  the  payment  of  money 
only.     No  illegal  confideration  appears  upon. 
the  face  of  it :  and  nothing  dehors  can  be  re-? 
ceived.     The  matter  objefted  by  the  defen- 
dant cannot  be  received  by  the  court,  as  in- 
validating the  bond-,  becaufe  it  neither  appears 
upon  the  record,  nqr  is  in  itfelf  criminal  at 
common  law  :  and  the  ftatute  not  having  de- 
clared fuch  a  bond  void,   the  court  will  not 
attend  to  this  averment,  becaufe  this  was  not 
&n  offence  till  this  aft  of  Parliament  made  it 
one,     Noy  72.     Gregory  v.   Olden.  '  In  debt 
upon  an  obligation,  it  was  faid,  "  that  it  was 
X  made  upon  a  fimoniacal  contraft  j  and  fo 
"  it  was  for  fimony."     AN  that  was  averred 
to  t>e  matter  dehors^  and  not  appeared  with- 
in 
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hi the  deed.  And  for  that,  the  plaintiff  ha« 
judgment:  for,  nofuch  averment  is  given  bj 
the  ftatute.  Mr.  Cox,  contra,  on  behalf  of  the 
defendant,  argued,  that  the  money  was  paid—  -X 
by  Faikney  the  plaintiff,  contrary  to  law  :  anct_  I 
this  bond  given  to  fecure  the  re-payment  of"  -  ^ 
half  of  it  to  him,  was  in  its  nature  void. 

If  Faikney,  inftead  of  paying  the  3000 /•  had 
only  given  a  bond  for  that  fum  to  thofe  he  had 
contracted  with,  fuch  bond  would  have  been 
void.     And  this  bond  for  fecuring  to  Faikney 
the  re-payment  of  Ruhardfon's   half  of  that 
fum,  was  (as  Mr.  Cox  argued)  tantamount  to 
it,  and  equally  void.     And  he  compared  this 
bond  given  to  Faikney,  for  a  re- payment  of 
money  illegally  paid  by  him,  to  the  cafe  of  a 
bond  given  by  a  third  perfon  for  re-payment 
of  money  given  to  compound  a  felony.     He 
obferved,  that  by  the  firft  feftion  of  this  &&;% 
Faikney  might  recover  back  the  whole  3000/. 
from  the  perfons  to  whom  he  had  paid  it :  in 
which  event,  he  would  even  be  a  gainer  of 
1500/.  if  he  could  alfo  recover  fo  much  up- 
on the  prefent  bond,  and   thereby  be  twice 
paid.     If  two  partners  in  fmuggling  fhould 
be  to  pay  money  upon  an  illegal  confidera- 
tion  ;  and  one  of  them  fhould  pay  the  whole, 
and  take  a  bond  from  the  other  for  half; 

fuch 


^*a  ch  bond  he  faid,  would  be  void.     So,  if  the 
*^*>  oney  fecured  by  the  bond  was  advanced  and 
P*«id  in  any  criminal  tranfadlion.     And  he 
*"*^*entioned   a  cafe  in  the  Exchequer,   a  fe«r 
i^  cars  ago,  where  the  court  would  not  relieve, 
^  ^1  a  contraft  between  two  highwaymen  :    for 
*Tie  whole  tranfa&ion  was  founded  on  a  cri- 
Uminal  offence.    So  here,  Faikney  and  Richard- 
^Jfon  were  partners  in  all  thefe  contra&s:  and 
"fcoth  partners  were  culpable.      Faikney  was 
the  principal :    RichardJ<m>  only  a  partner. 
The  plaintiff  (Faikney)  was  not  an  innocent 
perfon,  but  principally  criminal,  and  the  ac- 
tual offender.     This  is  a  mere  evafion  of  the 
act,  and  would  render  it  quite  nugatory.     It 
is  totally  atap  encj,  if  this  bond  is  not  void: 
for,  the  money  would,  or  at  leaft  might,  al- 
ways be  paid  in  this  jnethod,   if  this  method 
fhould  now  be  allowed.     As  it  was  a  matter 
of  great  confequence,  he  therefore  hoped  for 
another  argument  \  and  faid  he  had  not  had 
fufficient  time  to  prepare  aq  argument  in 
fupport  of  tlje  demurrer. 

Mr.  Wallace^  in  reply,— The  imaginary 
bonds  which  Mr.  Cox  has  fuppofed,  would 
pot  be  void.  However,  this  bond  can,  at  the 
Utmoft,  be  no  more  than  a  bond  without  a 
legal  confideration  to  fupport  it.     But  if  it 

were 
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were  (o,  it  would  be  no-more  than  a  volunti 
rybond;  and  would   be  good  between  th 
parties.     This  money  can  never  be  recoverec 
twice.     For,  the  firft  feftion  of  this  aft  give- 
no  fuch  recovery  to  the  plaintiff,  as  Mr.  Co—* 
has  furmifed :  it  is  confined  to  the  particula. 
cafes  therein  fpecified,  viz.   putts,  refufal 
and  wagers. 

Lord  Mansfield  was  clear  that  the  matter 
contained  in  this  plea  is  no  defence  againft  th- 
aft  ion  brought  upon  this  bond.  The  offenc: 
relied  upon  as  furnifhing  a  ground  of  defenc 
againft  being  liable  to  pay  it,  is  not  malum  i~ 
Je :  it  is  only  prohibited  by  this  all  of  Parlia 
ment.  He  mentioned  a  cafe  of  one  Hales, 
broker,  (before  himfelf  at  NiftPrius  at  Guila 
ball),  where  a  refcounter  contraft,  prohibiten 
under  a  penalty  by  the  (lock-jobbing  aft  7 
a.  c.  8.  was  held  to  be  void >  and  that  th- 
plaintiff  could  not  recover  thereupon.  Bic^^ 
here,  one  of  thefe  two  perfons  had  paid  mc 
ney  for  the  other,  and  upon  his  account  -,  an* 
he  gives  him  his  bond  to  fecure  the  re-paymen 
of  it.  This  is  not  prohibited.  He  is  nc 
concerned  in  the  ufe  which  the  other  make 
of  the  money  :  he  may  apply  it  as  he  thinks  ^r- 
proper.  But,  certainly,  this  is  a  fair,  honcE^^- 
franfaftion  between  thefe  two.     If  money  b^^ 

leir* 
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J^ftt  in  order  to  pay  a  play-debt,  (fuppofing 
*fre  lender  not  to  have  been  prefent  at  the 
t!rrie  and  place  of  the  play);  or  in  order  to 
Pay  off  an  ufurieus  contradb,  or  even  to  lend 
°t*t  money  upon  ufury $  and  a  bond  be  given 
■*^>r  fecuring  the  re- payment  of  the  money  fo 
*ent$  fuch  a  bond  will  not  be  void :  the  obli- 
gor will  be  bound  to  pay  it.  Its  being  volun- 
tary is  not,  of  itfelf,  an  objection  to  his  being 
*iable  to  the  payment  of  it:   it  is  a  good 

l>ond,   unlefs  ibmething  appears  to  render  it 

^therwife. 

The  three   other  Judges  concurred^  that 

this  bond  was  not  within  the  aft  of  Parliament* 

nor  did  it  appear  to  have  been  given  upoo 

any  illegal  confideration  >  and  that  the  plea 

vras  no  defence  againft  the  payment  of  it :  and 

therefore  that  it  remains  a  good  bond  upon  the 

face  of  it,  till  the  obligor  can  Jhew  that  it  is 

bad.     They  obferved,  that  paying  money  to 

compound  thefe  differences  was  not  a  malum 

inje ,  but  only  flood  prohibited  by  this  adt; 

which  neither  fays  or  means  to  invalidate  all 

fecurities  relating  to  it,  (as  the  aft  againft 

exceflive  gaming  does) :    it   only   prohibits 

paying  or  receiving  money  for  compounding 

differences.     This  is  not  a  bond  for  payment 

of  the  compofition-money  to  the  perfons  Faikney 

and 
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and  Richard/on  had  contracted  with  ;   but 
bond  for  Ricbardfon's  paying  to  Faikney  a  de^^ 
tf  honour >  and  reimhurjing  to  Faikney  the  mo^ 
ney  that  Faikney  had  paid  upon  RichardJorC. 
account,  to  compound  the  difference  of  con^  * 

trafts  wherein  they  had  been  jointly  concern 

rd :  and  therefore  it  is  a  good  bond,  and  the^ 
plaintiff  ought  to  recover  upon  it. 

Per  Cur.  unanimoufly — Judgment  for  the 
plaintiff 

So  that,  where  the  original  tranfaftion 
however  is  not  morally  bad,  its  illegality 
arifing  only  from  its  being  prohibited  by  a 
pofitive  flatute,  every  thing  done  in  confe- 
quence  of  the  prohibited  a<5l,  will  not,  of 
icurfe,  be  confidered  as  void. 

With  refpeft  to  fmugglingy  or  the  offence 
©f  importing  goods  without  paying  the  duties 
impofed  thereon  by  the  wifdom  of  the  Le- 
giflature,  it  is  in  its  very  nature  a  tranfa&ion 
morally  bad,  and  produftive  of  various  mif- 
chiefs  to  fociety ;  for  the  public  revenue  is 
thereby  leffened,  the  fair  trader  injured,  the 
nation  itfelf  impoverifhed,  rival  and  perhaps 
hoftile  dates  enriched,  and  the  perfons  them- 
felves  who  are  accuftomed  to  this  fort  of 

wrong* 


r-  ong,  being  hardened  by  a  courfe  of  difo- 

l^>  ^cdience  to,  and  defiance  of  the  law,  become 

a  t     Jength  fo  abandoned  and  daring,  as  not  to 

1"*  ^  £ltate  at  committing  the  greatest  outrages; 

a  *~*  <^3  if  a  partner  in  trade  fhould  be  guilty  of 

*  *-*  ch  wrong,  without  the  privity  or  confent  of 

^'s    co-partner,  it  would  be  a  violation  of  that 

*^-  ith  and  confidence  which  is  fo  effential  to 

I^^^tnerfhip,  even  though  the  profpeft  of  gain 

*****  ^  re  ever  fo  confiderable  without  the  hazard 

c*  ^  ^  difcovery  •,  and  if  all  the  partners  fhould 

^  ^^owingly  engage  in  fuch  illicit  trade,  they 

Jn^n*xaft  be  guilty  of  a  breach  of  that  law  of  na- 

M  ^*  ns  by  which  the  partnerlhip  contradk  was 

**"-*  "Rented  for  the  advancement  and  prote&ion 

f3*^^     fair  and  open  trade.     And  whether  fuch 

1  ***c:it  trade  be  engaged  in  by  an  individual 

f^^i^tner  on  the  joint  concern,  or  whether  the 

^^tfcole  firm  happen  to  be  prefent  during  the 

*^ufa£tion,  makes  but  little  difference,  for  it 

**^s  been  decided  often  that  in    fmuggling 

^-*~^nfadtions  all  concerned  muft  beconfidered 

^-^  -participes  criminisy  and  partners  are  equally 

^^n plicated  in  fuch  wrongs. 

By  the  ftatute  %*Anna,  the  penalty  is  treble 
the  value,  for  goods  that  come  to  the  hands 
of  any  one,  knowing  they  had  not  paid  the 
duties,     And  it  feems  to  be  eftablifhed  under 
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this  aft I ,  that  if  one  of  feveral  partners  is  con 
cerned  in  fmuggling  on  account  of  the  co — 
partnerfbip    trade,    the   Crown    may    corned 
againft  any  one  of  the  partners  for  the  whole 
penalty,  it  being,  in  the  nature  of  a  tori,   and 
not  of  a  contract  m  j  juft  as  in  cafes  of  tort  a 
fubjeft  might  come  upon  any  one  concerned 
in  the  tort.     So   it  is  where  feveral  perfons 
are  concerned  io  an  aft  of  this  nature,  though 
not  al    together  when  the  a£t  is  done,  yet 
every  one  may  be  profecuted  for  the  penalty 
feparately;  though   at   the    fame    lime    the 
King  can  have  but  one  fatisfa&ion. 

Thus,  we  find  judgment  was  given  by  the 
whole  Court  in  the  cafe  of  the  King  againft 
Richard  Manning*.  This  was  an  information 
by  the  Attorney  General  againft  the  defend- 
ant, for  that  merchants  unknown  having  im- 
ported ioo  weight  of  tea,  value  50/.  and 
landed  them  in  the  port  of  London,  the  duties 
not  paid  or  fecurecj,  the  faid  tea  came  to  the 
hands  and  poffeflion.of  the  defendant,  know- 
ing the  duties  not  to  be  paid  or  fecured; 
whereby  he  forfeited  150/.  the  treble  value* 
The. defendant  pleads  mn  devenerunt  -,  and  on 

1  Stat.  8  Ann. 

m  Bujib.  298.    - 

*  Corny n*s  Rep.  6i&. 

*  trial 
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*  ttlal  before  Chief  Baron  Reynolds,  a  fpecial 
^erdift  was  found,  That  the  100  weight  of 
^ca  was  imported  and  landed,  the  duties  not 
^aid  1  that  Thomas  §>uoif  and  the  defendant, 
^eho  knew  that  the  duties  were  not  paid  or 
fecured,  bought  the  tea  for  20/.  on  their  joint 
account,  of  one  Samuel  Gibron,  o£  Ajhburnbatn 
in  Suffix,  privately,  but  only  a  third  of  the 
money  was  paid  by  the  defendant ;  that  they 
afterwards  carried  it  to  Cudbam  in  Kent,  and 
there  divided  it  into  twelve  parcels,  and 
brought  it  on  horfcs  in  facks  to  a  place  near 
London,  and  thence  carried  it  into  London,  by 
night,  under  their  coats,  to  an  inn  in  White* 
chapel,  where,  by  the  defendant's  dire&ion, 
it  was  put  under  a  bed,  on  which  the  defend- 
ant laid  himfelf  down,  whilft  "Thomas  §>uoif 
wenr  out  to  fee  for  a  purchafer,  to  whom 
they  fold  it  for  24/.  and  the  defendant  had 
8  /.  the  third  part  of  that  price,  for  his  pro- 
portion of  the  tea. 

That  the  value  of  the  tea  was  24  /.  the 
treMe  value  72/.;  and  whether  the  whole 
too  lb.  of  tea  came  to  the  defendant's  poffef- 
£on  they  lubmit  to  the  judgment  of  the 
Court$  and  if  the  Court  be  of  opinion  that 
the  100  lb.  of  tea  did  come  to  the  poffeffion 
of  the  defendant^  they  find  lb;  bttt  if  the 
S  Court 
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Court  think  that  only  a  third  part  of  it  came- 
to  his  hands,  they  find  that  a  third  only  came 
to  his  poffefiion. 

By  the. (la tote  8  Ann*%  c.  7.  /.  17:  if  any 
goods  whatever  liable  to  the  payment  of  du- 
ties fhall  be  unftiipped  with  intent  to  be  laid 
on  land,  (the  cuftoms  and  other  duties  not 
being  firft  paid  or  fecured)  or  if  any  prohibit- 
ed goods  fhall  be  imported,  not  only  the 
goodsr  fhall  be  forfeit,  but  alfo  the  perfons  afc 
filling  or  otherwife  concerned  in  the  unfliip^ 
ping  thereof,,  or  to.whofe  hands  the  fame 
lhall  knowingly  came  after  the  unftiipping, 
Xhall  forfeit  treble  the  value  thereof 

And  it  was  infiftedby  Mr.  Strange^  Solicitor 
General,   that  the  treble  value  of  the  whole 
too  weight  of  tea  was  forfeit;  for  the  de- 
fendant and  Quoif  having  bought  the  tea  on 
their  joint  accounts,  the  defendant  had   the 
poffeflion  of  the  whole,  and  partners   in   a 
wrong  are  anfwerabte   for  the  whole}  and 
cited  a  carfe  Mic,  1721*  Doe  v.  Butkr,   on  a 
drvenerunty  where  it  was  faid,    That  the  de- 
fendant .having  carried  away  for  his  (hare  but 
four  anchors  of  the  320  gallons  of  brandy  and 
;*oo  gallons  of  wine,  charged  in  the  informa- 
tion, ought  to  be  charged  with  no  more  than 

what 


^-o„,  as  thedcf^ 

*  a«,  «  not  facing  m      *7\  ^  "as  liable 
*°*  xhe  whole.    *  • ,6t  was  ^r  the  King 


,«>»  nat„re>  tiloo.1  .7,    °Ctnwd  »  .6* 
^^anorjer,  **£"**  w«  ago,,, 

0  Bonb.  »„..  ' 
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trover  lay  agaiaft  any  one ;  and  the  King  had 
a  verdid  for  the  whole  quantity. 

So  in  the  cafes,  The  Attorney  General  v. 
John  Palmer,  \nPafcb.  1727/ 

The ,  Attorney  General   v.  Edward  Car* 
beld>Htl.  17,42. 

The  Jtttorney  General  v.  Sweeting,  in  Pafcb. 
*7*7-  ' :."",'. ...'..  '.'■"'. 

T^e  Court  tOQk  time  to  cqnfider  thqfe 
cafes,  and  s$er  fonne  days^confideptioq,  J 
was  of  opinion  for  the  J^info  but.  not  merely 
becaufe  the  goods  were  bought  on  their  joint 
account,  for.  though  jpifit-tcnants  font  feifi* 
per  my  et  per  tout,  ye$  to  divers  purpoft* 
each  hath  but  a  right  to  a  moiety,  as  to  in* 
feoff,  give  pr  den&ife,  to  forfeit  or  lofe  by 
default.  Co..  Lit.^  180.  a.  If  two  pur*-. 
chafe,  and  one  is  a  villain,  the  lord  can 
enter  but  ipto  a  moiety,  or  if  one  be  aa 
alien,  the  King,  on  office  found,  fhali  have 
but  a  moiety.  If  one  joint-tenant  be  indebt- 
ed to  the  King,  but  a  moiety  (hall  be  ex- 
tended.j  and  if  he  die  before  any  extent,  no 

P  Bunb,  223.     (In  N.) 

extent 


^extent  fhali  be  made  on  the  land  in  die  hands 
^ofthefurvivor.     Co.  Lit.  185.  *. 

If  A.  B.  and  C  are  partners,  and  judgment 
«»nd  execution  is  fiied  againft  A.  only  his  fhift 
^of  the  goods  can  be  fold.    It  is  true,  t&e 
Sheriff  may  ferae  the  whole,  becaufe  the  ftmre 
<*z>f  each  being  undivided  cannot  be  knoHII ; 
:and  if  he  feize  more  than  a  third  part,  he  can 
«>nly  fell  a  third  of  what  is  feized,  for  B.  and 
^7.  have  ah  equal  intettft  v^SrK  A.  in  the  goods 
Seized  s  but  the  Iheriff  can  orily  feli'th*  pttfc 
«>f  him  againft  whom  the  judgment  and  exe- 
cution was  fued.     So  it  was  rcfolved  by  Fhlt 
snd  the  Court,  Htyttoi  arid  Heyikn,  fttiib.  5 
J^.  &  Afq.    So ir#WBtfdeh  jfeKift//',  arid 
no  Judge  denied  it ;  and  PolUxfeH's  opiiii&li 
accords.    And  in  that  cafe  BacMntrJf  and 
CHnkard,  1  Show.  174.  when  z  fcire  fdchu 
iflued  againft  5.  after  the  feizure  of  all  the 
partnerfhip  goods  upon  the  judgmeiit'  aricfek- 
ecution  againft  A.  and  the  ffierifF  retlirtied 
nulla  bona,  it  was  hoTden  a  filfe  return;  fbr 
B.  had  a  fhare  of  the  gtiods,  and  the  poflcflicSh 

q  1  SaJk.  392.      Holt  302.   S.  C.     1  Show.  174. 
Comyns  277.  626. 

t  Holt  643.  S.  C.    2  Ld.  Raym.  871.     1  Show.  174. 
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continued  in  him>  notwithstanding  the  feizure 
upon  the  execution  a  gain  ft  A. 

But  for  the  more  explicit  declarations  of 
the  grounds  of  my  opinion,  1  do  agree,  firft, 
That  where  feveral  perfqns  are  engaged  in  a 
tortious  aft,  all  prefent  and  aiding  and  affix- 
ing in  it  are  equally  culpable,  and  liable  to 
anfwer  for  the  whole  of  the  mifchief  done; 
and  that  where  they  are  parties  in  the  aft, 
though  not  perhaps  prefent  at  that  particular 
branch  of  it  for  which  he  is  charged.  It  is 
So  in  cafe  of  a  robbery,  burglary  or  other  fe- 
lony8; and  therefore  if  A.  and  B.  engage  in  a 
robbery  or  burglary,  and  A.  ftands  to  watch 
while  2?/  breaks  open  and  robs  the  houfe,.  or 
while  B.  purfues  and  robs  a  perfon  out  of  his 
fight,  and  if  5.  kills  the  man,  A.  is  guilty  of 
the  murder.  So  it  is  if  feveral  come  to  do  a 
trefpafs,  to  make  an  affray,  rob  a  park,  plun- 
der a  Ihip,  or  run  prohibited  or  uncuftomed 
goods,  all  engaged  in  the  fa6l  are  chargeable 
with  the  whole  doings,  and  all  the  confe- 
quences  of  it,  if  murder  be  committed  by 
any  of  the  company,  though  the  reft  .were  in 
other  rooms,  in  other  parts  of  the  park,  or 
know  not  what  goods  were  taken  or  carried 
©ffby  others,  they  are  equally  guilty  ;  for  in 
s  Foil,  350. 

the 


-^heeye.of  the  law  they  were  all  prefent  aid- 
ing and  affifting  ;  and  therefore  if  the  defend- 
ant had  been  found  guilty  of  aiding  or  affift- 
ing, or  otherwife  concerned  in  unfhipping  the 
tea,  I  fhould  make  no  queftion  but  that  he 
would  have  been  liable  to  the  penalty  of  the 
treble  value  for  what  he  or  any  others  at  that ' 
time  carried  off,  for  they  were  all  aiding,  af- 
iifting,  and  -concurring  in  .the. fame  tortious 
-aft. 

And  this  is  what  'was  determined  in  the 
cafes  cited.  In  the  cafe  of  Dee  and  Butlar, 
The  Chief  Baron  Montague  faith,  The  defend- 
ant was  prefent  when  the  whole  came  on  fhor<^ 
therefore  it  was  not  material  what  he  carried 

<3tff. 

So  was  the  determination  by  Chief  Baron 
Pengelly>  in  the  cafe  of  the  Attorney  (General 
and  Burgefs.  All  the  partners  afted  their 
parts,  and  ware  agents  one  for  another,  and 
^11  chargeable. 

It  is  faid  indeed  before,  the  partners  hav- 
ing a  joint  property,  the  poflefiion  of  the  per- 
fons  to  whofe  hands  the  goods  came  was  the 
poffeflion  of  the  defendant ;  but  this  cannot 
4?e  meant  of  a  joint  property  by  purchafe,  but 
S  4  where 
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whcre  fcveral  perfbrte  arc  pyrites  in  the  torf* 
In  runrting  the  goods  into  other  hands,  the 
pofieflioh  of  thofe  into  whole  hands  the  goods 
carfie  is  the  poflcffion  of  the  defendant,-  who 
was  a  party  in  the  running  of  them,  though 
he  was  not  the  particular  perfon  who  brought 
the  goods  to  the  hand  in  which  they  were 
found  j  for  fo  it  is,  added  he,  where  fcveral 
perforis  were  concerned:  in  a  faft  of  this  na* 
ttire,  though  not  all  together  when  the  fa£fc  is 
committed,  yet  every  one  may  be  profecuted 
for  the  penalty  fepanttely  *.  This,  or  fimilar 
to  this,  muft  be  the  cafe  to  make  all  the  ex* 
preflions  pertinent  and  confident,  if  we  have 
a  full  and  right  account  of  them. 

So  in  the  cafe  of  the  Attorney  General  v. 
Palmer,  which  was  omdevenerunt  for  looolb. 
of  coffee.  It  was  objefted,  that  the  defend- 
ant being  hired  with  others  for  carrying  the 
goods  in  the  informaiion,  he  was  chargeable 
for  no  more  than  the  two  bags  which  he 
carried. 

But  it  was  anfwered  by  the  Chief  Baron 
Pengtlly  very  rightly,  that  the  defendant  was 
a  perfon  to  whofe  hands  the  goods  came  with- 
in the  nature  of  the  ftatute  $  for  as  all  the 

*  Carth.  171.    Dyer  159,  b.  160.  a. 

perfons 


^perfons  went  together  with  one  intent,  the 
^Oown   might  charge  whom   they  wouhL 
_>IH  agents  are  to  be  charged,  othcrwife  the 
«£fc  was  not  made  foil  enough  for  the  benefit 
«>f  the  Crown :  and  k  appeared  that  the  de- 
fendant had  the  whole  charge  of  the  goods 
:£br  fome  part  of  the  time.    A  private  perfon 
xnay  bring  an  a&ion  againft  any  one,  where 
Several  are  concerned  in  taking  his  goods  from 
Jiim.     He  remembered  an  a&ion  againft  two 
^br  branding  a  (hip,   when  aoo  were  con- 
cerned, and  a  verdid  thenes  and  they  paid 
the  money. 

So  in  the  cafe  of  the  Attorney  General  r* 
JLdward  Carbeld)  on  a  devenerunt,  for  6000  Ik 
of  tea,  which  it  was  proved  the  defendant  and 
others  brought  from  the  fea  fide  at  feveral 
times.  It  was  obje&ed,  that  the  defendant 
could  not  be  charged  with  more  than  the 
three  horfe-load*  he  carried,  fince  the  defend* 
ant  had  not  the  command  of  the  reft,  nor  was 
their  matter.  But  it  was  anfwered,  Where 
feveral  are  concerned  in  a  joint  defign,  they 
are  all  anfwerable,  as  in  cafes  of  cofts  and 
wrongs.  In  trefpafs,  if  feveral  take  away 
goods,  all  are  anfwerable  for  the  whole.  The 
hft  cafe,  the  Attorney  General  and  Palmer** 

*  Bunb.  223.  n. 

was 


*66  pattnerffifp— 

was  cited,  that  the  feveral  profecutions  there 
could  be  but  one  recovery  by  the  King ;  for 
if  fatisfa&ion  was  recovered  from  one  for  the 
whole,  the  others  were  difcharged :  if  feve- 
ral are  bound  in  a  bond,  all  may  be  fued,  but 
there  can  be  but  one  fatisfa&ion. 

Per  Chief  Baron  Reynolds.  Where  feveral 
are  jointly  concerned,  it  is  a  joint  under- 
taking; they  are  liable  for  the  whole,  though 
the  Crown  can  have  but  one  fatisfaftion :  and 
the  King  had  a  verdidt  for  the  whole, 

A  cafe  was  cited*  P.  1727,  inter  The  At- 
torney  General  and  Sweeting,  on  a  devenerunt 
for  1800  lb.  of  tea,  100  lb.  of  cocoa,  150  lb, 
of  coffee. 

Obje&ion.  The  defendant  was  not  charge^ 
able  within  the  words  of  the  ftatutt ;  for  he 
kept  a  public-houfe,  and  was  not  refponfible 
for  the  goods  brought  there  by  the  guefts ; 
the  goods  belonged  to  another,  and  the  de- 
fendant could  not  know  but  by  hearfay  that 
the  goods  were  run* 
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But  Chief  Baron  Pengelly  was  of  opinion, 
that  fince  the  aft  made,  not  only  the  import- 
er, but  thofe  to  whofe  hands  the  goods  came 

after, 


after,  were  liable  to  profecution.     The  Crown 

might  charge  all  to  whofe  hands  the  goods 

came  after  importation  -,  for  the  firft  might 

not  be  found,  and  if  other  perfons  could  not 

be  profecuted,  the  a£t  would  be  evaded  -,  and 

where  a  perfon  delivers  run  goods  over  to 

another,  both  are  equally  guilty. 

And  afterwards,  viz.   in  February  1738, 
-K/7.  12  Geo.  a.  the  Court  gave  their  opinion. 
-And  it  was  agreed,  firft,  That  in  all  cafes  of 
Morty  all  perfons  prefent,  aiding  and  affifting, 
aire  equally  liable  for  the  whole  mifchief  done  $ 
snd  one  fhall  not  excufe  himfelf  by  faying 
that  he  did  but  little  part  of  the  trefpafs ;  for 
in  trefpafs  there  are  no  acceflaries,  but  all  aid- 
ing and  aflifting  in  it  are  liable. 

So  that  in  pulling  down  a  houfe,  plunder- 
ing a  (hip,  running  goods,  which  are  illicit  and 
tortious  aflrs,  all  are  refponfible  for  the  whole 
damage  done.  And  this  is  what  was  deter- 
mined by  Chief  Baron  Montague,  Dee  v.  Bui- 
lar>  the  defendant  being  prefent,  and  helping 
to  bring  the  whole  on  fhore,  was  refponfible 
for  the  whole,  and  it  is  not  material  what  he 
himfelf  carried. 

So  by  Chief  Baron  Pengelly,  in  the  cafes  of 
Jhe  Attorney  General  v.  Burgefs,  and  The  At- 
torney 


terney  General  and  Calver%  That  where  feve- 
lal  perfons  are  concerned  in  a  joint  fad  of  this 
nature,  though  not  all  together  when  the  fa# 
is  done,  every  one  may  be  profecutcd  for  the 
penalty  feparately. 

So  Chief  Baron  Reynolds  determined  iq  the 
cafe  of  The  Attorney  General  and  Carbeldy 
where  feveral  are  jointly  concerned,  and  it  is 
a  joint  undertaking,  they  are  all  liable  for  the 
whole* 

Secondly,  It  is  agreed,  that  where  run 
goods  come  to  the  hands  of  any  perfon  know- 
ingly, by  this  ftatute  8  Ann.  fuch  perfoq  is 
made  liable  to  the  fame  penalty  of  the  treble 
value,  although  he  is  but  in  the  nature  of  an 
accefiary  in  receiving  the  goods,  as  well  as  the 
principal,  who  was  aflifting  in  the  running 
and  unfhipping  of  the  goods.  But  there  is 
this  difference  between  them ;  he  who  was 
prefent  in  helping  the  goods  on  (hore,  is  a 
party  in  the  illicit  affc  itfelf,  and  therefore  is 
chargeable  with  the  whole  j  but  he  who  re- 
ceives any  part  of  the  goods  after  they  arc  put 
on  (hore,  is  not  a  party  to  the  original,  a<5t, 
but  is  only  culpable  for  what  he  receives, 
and  confequently  can  forfeit  only  the  treble 
value  of  the  goods  which  came  to  his' hands. 

And 


tOrOHrjsf,  Sec.  ^9 

And  I  believe  nfcbody  wioiild  think  it  (b 
confonant  to  juftiee,  that  the  receiver  of  a 
pound  of  tea  or  coffee,   which  had  Aoc  paid 
duties,  fliould  pay  th*  treble  value  of  looolbu 
which  was  run  at  the  fame  time,  Which  be 
knew  nothing  of.     Our  law  is  very  cautious 
in  extending  puhifhment  beyond  its  due  pro- 
portion; and  therefore  in  trcfpafs,  mayhem, 
$rdemunire%  Gfc   there  are  no  acceffariess  for 
acceffaries  before,  by  counfcl  or  command, 
are  in  the  fame  degree  as  principals ;  but  the 
acceffaries  after,  by  receiving  the  offender, 
crannot  by  law  be  under  any  penalty,  uale& 
trtic  ftatutes  which  induce  the  penalty  ex- 
p>refsly  extend  to  receivers  and  comforters*  at 
X^ottic  do  * .     i  Hale's  Hift  P.  &  6 13. 

Thirdly,  It  Is  agreed,  That  if  a  perfoohe 
X^iired  to  carry  goods  which  have  act  paid 
^3uties,  knowing  the  duties  unpaid,  foe  is  * 
^perfoa  to  whafe  hands  the  goods  kflowiftglf 
>me#  and  confequently  liable  to  the  pfciurtgr 
>f  the  treble  value,  otherwife  the  aS  might  be 
raGly  eluded. 


But  there  is  a  difference  where  a  perfon  is 

iired  to  help  to  convey  the  goods  on  fliorc, 

"Irom  him,  who  being  prefent,  and  aiding  and 

*  4.  BI.  Com.  36. 

affifting 
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afllfting  in  the  unfbipping  of  the*  goods/  is 
party  in  the  wrong,  and  liabk  as  every  prin- 
cipal aftor  to  anfwer  the  whole  damage. 

And  that  was  the  cafe  of  the  Attorney  Ge- 
neral and  Palpier,  wherein  it  was  faid,  that  all* 
the  perfons  hired  went  together  with  one  in- 
tent to  carry  off  the  goods.  If  perfons  are 
hired  to  pull  down  a  houfe,  they  are  all  tref- 
paflers.  Cut  if  a  porter  be  hired  to  carry  a 
parcel  of  tea  after  the  importation,  which  he. 
knows  was  run,  he  is  a  perfon  to  whofe  hands 
that  parcel  came  within  the  intent  of  the  a&, 
and  wiil  be  liable  to  the  treble  value  of  that 
parcel:  but  I  believe  nobody  will  fay  that 
he  is  anfwera,ble  for  the  treble  value  of  the 
whole  cargo. 

Fourthly,  So  likewife  if  a  keeper  of  a 
public-houfe  receives  the  whole  parcel,  which 
any  one  of  his  guefts,  whom  he  knows  to  bd 
a  fmuggler,  bririgs  to  him,  and  takes  it  into 
his  poffeflion,  and  conceals  it  for  him,  he  is 
a  perfon  to  whole  hands  thofe  goods  came, 
and  will  be  chargeable  with  the  penalty  of* 
the  treble  value  of  what  he  fo  concealed,  but 
riot  of  the  goods  carried  by  other  perfons  to 
Other  places* 
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So  was  the  cafe  of  The  Attorney  General 
kt»  <d  Sweeting,  and  many  fubfequent  dcter- 
~a  £  .nations. 


"JFifthly,  So  likewife  if  a  perfon  buy  any  . 

entity  of  goods  which  he  knows  were  run, 

t<=l  the  cuftoms  not  paid,  he  will  be  charge- 

.  e  with  the  treble  value  of  the  goods  fo 

tx^vjght,  for  he  is  a  perfon  to  whofe  hands 

tl>e  goods  came;  for  though  it  was  under 

*X>>^  pretence  of  a  contradt,  yet  fince  he  knew 

*-**at  the  cuftoms  were  unpaid,   it  was  an  il- 

**^It  contraft,  and  he  becomes  particeps  cri- 

"^^^ais  by  receiving  thefe  goods;  and  the  con- 

^r^«ft  or  purchafe  will  no  more  exempt  him 

^an  if  he  had  bought  goods  of  a  pirate  or 

*clcn,    which    alters  not    the  property    of 

*Hem. 

3Jy  the  flat,  8  Geo.  3,  c.  18.  /  10.  Foraf- 
x^ixjch  as  perfons  ufing  clandeftine  trade,  are 
S*~«ttly  encouraged  by  many  for   private  lu- 
*"e,  who  buy  and  receive  goods  clandeftinely 
^^rxporced;  if  any  (hall  buy  or  receive  any 
%oods  clandeftinely  run  or  imported  before 
condemned,  knowing  the  fame  fo  to  be  clan* 
deftinely  run  or  imported,  forfeits  iol.  on 
convittion  before  a  juftice  of  the  peace. 

4  But 


c 
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But  fuppofc  two  perfons  join  ftock  toge- 
ther, and  buy  goods  on  their  joint  account, 
and  one  is  conufant  chat  the  goods  are  run, 
and  the  other  is  not,  (which  was  the  prefenc 
cafe,  for  it  cannot  be  intended  that  Quoif 
knew  the  goods  were  uncuftomed,  unlefs  it 
had  been  fo  found,  for  fraus  noh  eft  frafu- 
Imenda),  I  am  clearly  of  opinion  that  the  de- 
fendant is  liable  to  the  treble  Value,  though 
J^iMjf  is  not;  but  then  the  queftion  will  be 
for  what  quantity  he  is  liable;  and  I  am  of 
opinion,  that  if  they  had  divided  the  goods 
after  their  purchafe,  that  the  defendant  could 
be  liable  only  to  the  treble  value  of  his  (hare, 
and  no  more,  fof  no  more  came  to  his  hand 
or  pofleflion;  fof  though  joint-tenants  art 
feifed  or  pofleffed  feY  my  et  per  tout,  that  is, 
they  are  fo  far  pofleffed  of  the  whole  that 
none  can  fay,  till  partition  made,  that  this 
or  that  part  is  not  in  his  poffefiion  y,  yet  they 
in  right  and  reality  are  poffeffed  of  no  more 
than  the  proper  (hare  or  purparty. 


As  therefore  they  give  or  difpofe  of 
no  more,  fo  neither  can  they  forfeit  any 
more*. 


y   Vitkfupra  p.  260. 
2  Co.  Lie.  z86.  a. 


Xf  a  villain  and  freeman  purchafe,  the  lord 
L  -^^  entitled  to  what  his  villain  is  poficfled  o£ 
^~  ^  *:  he  can  enter  into  a  moiety  only  a . 

So  if  an  alien  and  natural-born  fubjelt  pur- 
ez-^*afe,  though  the  heir  is  entitled  to  all  the 
^^  i  <cn  was  feifed  or  pofTcfied  o£  yet  the  heir, 
^^  ?"*   office  found,  can  have  but  a  moiety. 

The  treble  value  of  what  comes  to  the  de- 
■*^*"*dant's  hands  is  the  meafure  of  his  penalty, 
^^at'that  muft  be  meant  of  what  really  and 
^*~v*ly  comes  into  his  pofleflion,  and  not  what 
***>*ionally  and  virtually  only  can  be  faid  to 
*^e    in  his  pofleflion. 

Jf  partners  be  of  goods,  and  execution  be 

****«d  by  fieri  facias  againft  one  for  his  fepa- 

^^*e  debt,  the  flieriff  may  feize  the  whole  in 

^**"c3er  to  inventory  and  appraife  them,  and  to 

*^vc  a  true  account  of  the  value ;  but  he  can 

^H  but  the  (hare  of  him  againft  whom  the 

*^*^*~i  facias  was  fued  b ,  for  the  fieri  facias  war- 

*~^nts  him  to  levy  de  bonis  et  cat  alii s  of  the 

^^^^,  arid  all  may  in  fome  fenfe  be  faid  to  be 

~^*^  goods,  becaufe  he  hath  a  joint  intereft  in 

^**^  yet  fince  he  hath  a  right  and  pofieflion  of 

^  Supra  p.  26a  %    "■  " 

**  Supra  p.  261. 

T  a  moiety 
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*  moiety  only,  the  fheriff  can  difpofc  of  no 
more  c . 

And  notwithstanding  fuch  feiziire  of  the 
whole,  the  other  partner  continues  in  pof- 
feffion  of  his  (hare  or  moiety  d ;  and  therefore 
where  A.  B.  and  C.  were  partners,  and  upon 
a  fieri  facias  againft  A.  the  flier iff  had  feized 
the  whole,  and  a  fieri  facias  came  againft  B. 
and  the  iheriff  returned  nulla  bonay  it  was  re- 
lblved  that  an  a£tion  on  the  cafe  lay  againft 
liim  for  the  falfe  return,  for  B.  was  ftill  in 
pofleflion  of  his  third  part  of  the  goods* 

However,  as  this  fpecial  verdift  is  found, 
I  think  the  whole  cwt.  of  tea  came  to  the  de- 
fendant's poffeflion,  for  it  is  faid,  that  he 
took  care  of  the  whole,  that  by  his  dire&ion 
it  was  put  under  the  bed,  and  he  lay  down 
on  the  bed ;  fo  that  apparently  he  had  at  one 
time  the  whole  under  his  cuftody  and  care, 
and  ufed  endeavours  to  conceal  it,  knowing 
the  whole  to  be  uncuftomed  goods.  What 
more  does  an  inn-keeper  or  alehoufe-keeper 
do,  who  takes  the  goods  of  a  fmuggler  to  lay 
up  and  conceal  ? 

c  i  Salk.  392. 
i  1  Show.  74. 
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So  it  was  determined  in  the  'cafe  of  Th6 
*5t4rhey  General  and  Sweeting,   17!^,   and 
any  times  fince. 

A  jWAt-ttniht  may  make  hi*  Companion 

i^s  bailiff,  and  fhlintafh  account  again  ft  hirxl 

fbfch.     C*.  L#.   186.   a.     Here  Tbinuis 

*£3>udif  fatrufts  the  defendant  with  thfc  goodi 

t:o  conceal  and  fecure  them;  fuppofe  he  had 

embezzled  them,  would  he  not  have  been 

«hargeabte  by  his  companion  for  them  ?  And 

if  fo,  he  mud  have  pofleffion  of  them. 

It  is  not  neceffary  that  he  to  whofe  hands 
goods  came  ihould  have  the  abfolute  poffef- 
iion in  them.  If  a  man  delivers  money  to  a 
Servant  to  carry,  and  he  is  robbed  of  it,  the 
fervant  may  maintain  an  a&ion  againft  the 
hundred,  and  declare  that  he  was  poffeffed 
Mt  de  bents  Juts  propriis. 

So  it  was  refolved  4  Mod.  303.  And  yet 
the  poffefiion  is  not  devefted  out  of  the 
mafter,  for  he  may  bring  an  altion  if  he 
pleafcs  e . 

And  although  fmugglmg  be  an  offence 
againft  the  laws,  yet;  ftili  may  partners  in 

Comb.  263,    Holt  37.      12  Mod.  54*  S.  C« 

T  1  trade 


tj6  pattnerfyip— 

trade  fubje£t  themfelves  not  only  to  the  pe- 
nalty incurred,  but  alfo  make  themfelves 
liable  to  the  bankrupt  laws' thereby,  for  per 
Lord  Hardwicke  "  A  perfoh  who  has  dealt 
"  merely  in  fmuggling  and  running  of  goods, 
"  though  this  is  an  offence,  and  contrary  to  an 
"  aft  of  Parliament,  yet  ftill  it  will  be  a  trading 
"  within  the  meaning  of  the  bankrupt  ads, 
"  and  fuch  trader  is  liable  to  a  com  million  f," 

f  I  Atk.  199.    Cooke's  B.  L.  67. 
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CHAPTER     X. 


oto  far  partners  are  bounH  fit  te!]Je8 
of  ConttaSjs  affe&eo  bp  ©fur?. 

TT  has  already  been  pointed  out  that  in 
order  to  make  a  man  liable  as  a  partner 
there  muft  either  be  a  contrail  between  him 
and  the  oftenfible  perfon  to  fhare  jointly  in 
the  profits  and  lofi,  or  he  muft  have  per- 
mitted the  other  to  make  ufe  of  his  credit, 
and  to  hold  him  out  as  one  jointly  anfwer* 
able  with  himfelf  a. 

But  if  a  contract  be  entered  into  between 
parties,  which  is  in  itfelf  immoral,  or  a 
violation  of  the  general  laws  of  public  policy 
fuch  as  being  affefted  by  ufury,  that  does  not 
amount  to  a  partner  (hip  contrail  within  the 
legal  principles  eftablilhed  refpe&ing  joint 
traders,  and  the  parties  themfelves  are  not 
legally  bound  by  fuch  an  unconfcionable  bar- 
gain.    For  example  * 

If  an  agreement  purporting  to  be,  or  af- 
Aiming  the  fhape  of,  a  partnership  in  trade, 

a  Cowp.  793, 

T  3  be 


be  contra&ed  for  a  fingle  dealing,  and  one  of 
'  the  partners  (hall  advance  a  fum  of  money 
for  the  purchafc  of  particular  goods,  ftipu- 
bring  ?t  the  fame  time  to  have  half;  the  pro- 
jits  vp6n  a  re-fale  of  fuch  goods,  wjiich  pro- 
fits exceed  5  /.  per  cent,  aftd  the  principal  not 
rgftf/j  th£  b^rg^.b^g  Hpcon/cipHa/?^  isfaid 
not  to  be;  binding. 

Thus  in  the  qafe  pf  Jeftons  v.  Bfsjkq.fa 
wherq^;in  confederation' of  advancing  45/. 
fqt .which,  he  tgpk  the  borrower's  notp  of 
hand,  payable  on  demand^  ftiputafed  tp  hf vg 
half  of  the  profits  upon  a  re-fale  of  cprtaia 
goods  intended  to  be  purchafed  by  the  bor- 
rower with  the  moneys  tipo  hours  after  the 
pjufchafe,  A.  denfiaodecj  payment  of  the  note  * 
and  the  fame  night  put  a  perfpn  into  ppflef-. 
fion  jointly  for  himfelf  and  the  borrower* 
The  neat  profits  upon  a  re-fale  were  5/. 

.Thp  bargain  was  hejd  to  be  unconjcionablc $ 
and  therefore  A.  was  x\o%  allowed  to  recover 
his  fhare  of  the  profits  in  an  aStionfor  money* 

had  and  received.      *  4 

This  was  an  a&jon  for  "  money  had  and  re- 
ceived:"  And  upon  a  rule  to  (hew  caufc  why 

fe  Cowp.  793. 

1  the 


Contrast  &c  a7^ 

e  vcrdidt  obtained  for  the  plaintiff  fhould 
>c  he  fct  afide,  and  a  nonfuit  entered  in  its 


Lord  Mansfield   reported   as  follows:— 
*  The  plaintiff  and  defendant  were  both  bro- 
wsers :  the  defendant  wanted  to  purchafe  a 
parcel  of  goods,  which  had  been  diftrained 
Cor  rent,  but  had  no  money.    He  applied 
therefore  to  the  plaintiff,  who  on  the  12th  of 
-November  1777,  lent  him  45  /.  upon  his  note 
of  hand,  payable  on  demand;    At  the  fame 
time  it  was  agreed,  that  the  plaintiff  fhould 
have  half  of  the  neat  profits,  which  fhould  be 
made  of  the  goods  upon  the  re-fale  of  them, 
over  and  above  the  note  of  hand.    Two 
hours  after  the  fale,  payment  of  the  note  of 
hand  was  demanded  by  the  plaintiff,  in  order 
to  force  the  defendant  to  fell  the  whole  of  the 
goods  to  him ;  and  as  an  inducement,  the 
plaintiff  offered  him  3  /.  profit,  which  the  de- 
fendant refufed,  and  fold  the  goods  after  for 
5  /.  profit.     The  plaintiff  paid  the  45  /.  to 
the  landlord,  by  the  direction  of  the  defend- 
ant, and  put  a  man  into  poffeffion  on  the 
night  of  the  fale.     The  note  was  re-paid  on 
the  a  1  ft  of  the  fame  month.    This  aftion  was 
brought  for  iL  10  s.  the  half  of  the  neat  pro- 
fits for  which  thp  goods  were  re-fold.    To- 
T  4  wards 


did  pSrdfeHSf^? 

wards  the?  end  of  the  caufe,  it  ftruck  me  thar" 
this  contraft  was  ufurious  on  the  part1  of  the 
plaintiff,  becaufe  he  was  to  have  half  of  the 
profits,  and  was  to  run  no  rifle.  The  jury 
foaftd  a  verdift  for  the  plaintiff,  fubjedt  to  the 
opinion  of  the  courts  vtpon  the  qutftion,  wlie- 
therthis  contfadt  was  ufurious  or  iot  J  If 
the  court  (hould  be  of  opinion  that  it  was, 
thfch  the  verdift  was  to  be  fet  afide,  and  a 
nonfuit  entered  in  its  ftead.n 

Mr.  WaUate>  in  fupport  of  the  verdi&i  *ar* 
gued,  thftf  was  not  an  ufurious  contraft,  ifl> 
Becaufe  ttere  was  no  certainty  upon  the  ori- 
ginal agreement  of  any  intereft  beyond  :$-fer 
cent,  but  the  whole  refted  in  contingency, 
upon  what  would  be  the  neat  profits  arifmg 
from  the  re-fale  tff  the  goods  y  and  if  there 
had  been  no  profit  at  all,  the  plaintiff  would 
have  had  "no  intereft  whatever.  It  is  true,  a 
mere  colourable  contingency  will  not  aid  a 
contract,  where  by  the  very  terms  of  the  agree- 
ment ufurious  intereft  is*  referved  :  but  in  the 
prefent  cafe,  it  could  not  be  known  what  the 
profits  of  the  fale  would  ber  it  depended  up- 
onthe*  defendant's  meeting  with  a  good  pur-. 
chafer;  and  upon  the  money  being  collefted 
in:  It  mfght  happen,  that  the  goods  (hould 
fell  icalofs*     The  contingency  therefore  was 

real,. 


Contrato,  &c.  as  r 

?al,  not  colourable  only ;  confequently  not 
irhin  the  ftatutc.  ad,  To  make  a  contradt 
-furious,  illegal  interell  muft  be  referved  by 
t.!ne  very  terms  of  the  contraft :  whereas,  in 
fcTiis  cafe,  the  note  of  hand  given  by  the  de- 
findant  bore  no  intcrcft  at  all.  Therefore  he 
^prayed  the  rule  might  be  difcharged. 

Mr.  Howarth,  contra,  in  fupport  of  the  rule 
infilled  that  the  tranfafiion  was  clearly  ufuri- 
©us.  All  that  is  effential  to  make  a  contract 
ufurious,  is,  that  it  fhould  be  for  a  loan,  with 
a  refervation  of  more  than  $per  cent,  intereft, 
for  forbearance  of  the  principal.  Here,  the 
principal  was  fecured  by  a  note  of  hand,  pay- 
able on.  demand ;  confequently  the  plaintiff 
run  no  rifk.  In  addition  to  this,  the  plaintiff 
at  the  fame  time  ftipulates  for  half  of  the  neat 
profits  upon  a  re-fale  of  the  goods ;  which  it 
appears,  far  exceeded  the  rate  of  legal  intereft. 
It  is  material  too  in  this  cafe,  that  the  plain- 
tiff who  had  viewed  the  goods,  muft,  from 
his  occupation,  neceffarily  have  known  whajt 
they  were  fairly  worth.  If  the  contradt  is  a 
loan,  and  the  intention  is  to  get  more  than  le- 
gal intereft,  no  (hifc  or  contrivance  can  take 
it  out  of  the  ftatute.  A  contradt  is  not  left 
ufurious,  becaufe  no  intereft  is  referved  upon 
tlje  fum  advanced  :   If  fomething  alfo,  as  a 

horfe, 


hotfh^Scc.  the  value  of  which  exceeds  the  le-^ 
x   gal  rate  of  intereft,  is  fubftituted  in  its  ftead.  _ 
Therefore  he  prayed  a  nonfuit  might  be  en- 
tared. 

t*ord  Mansfield. — This  is  an  a&ion  for  mo- 
ney had  and  received ;  and  therefore  it  is.ana- 
logous  to  a  bill  in  equity.  The  ground  of  the 
tftion  is>  to  recover  half  of  the  neat  profits 
arifing  by  the  re-fale  of  certain  goods  pur- 
diafed  by  the  defendant,  as  ftated  in  the  re- 
Jjort.  The  general  queftion  is,  "Whether 
thte  plaintiff  ought  to  recover  in  an  aftion  for 
money  had  and  received  ?"  That  is,  cc  Whe- 
ther it  is  againft  coftfeience  the  defendant 
fhould  retain  the  whole  profits  of  the  goods 
In  queftion  to  himfelfr'*  There  are  two 
grounds,  either  of  which  is  an  anfwer  to  the 
^Skion :  ift.  If  the  contraft  be  ufurious  with- 
in the  ftatute  :  or,  cd,  Though  not  pfury 
within  the  ftatute,  if  it  be  an  unconfcionable 
bargain.  You  all  remember  where  the  court 
&eld  a  cafe  not  within  the  ftatute  of  ufury  j  I 
xjiean  the  cafe  of  the  wire-drawers  c  #  The 
ground  of  the  action  there  was,  that  the  plain- 
tiffs, who  were  gold  refiners,  had  advanced 
gold-wire  to  others  in  the  fame  trade,  upon 
the  terms  of  paying  fuch  a  price,  if  the   ipo- 
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*^cy  was  paid  within  three  months;  and  i£ 
^ot,  then  to  pay  at  the  rate  of  an  halfpenny 
^•xx  ounce  per  month,  over  and  above  the 
¥>x-ice  agreed  for:  which  in  fa  ft,  upon  calcu- 
lation, amounted  to  above  5  per  cent.    This* 
^*.*:  the  trial,  was  proved  to  be  the  conftant 
Milage  of  the  trade.    An  obje&ion  was  made 
On  the  part  of  the  defendant,  that  it  was  ufu- 
r-iojus.     A  verdidl  was  found  for  the  plaintiff 
stnd  a  queftion  referved  for  the  opinion  of  the 
Court,  Whether  this  contradt  was  ufury  ? 
And  under  all  the  circumftances,  efpecialljr 
the  Conftant  ufage,  the  Court  were  of  opinion 
it  did  not  amount  to  ufury  within  the  ftatute. 
Some  time  after,  an  a&ion  was  brought  for 
money  ha4  and  received,  upon  a  fimilar  con- 
tradt,  Cf  to  recover  the  furplus  of  the  half- 
penny an  ounce d/     The  defendant  paid  in-  . 
to  court  the  principal  and  intereft  at  5  per 
cent,  from  the  time  of  the  bargain,  and  offer- 
ed to  pay  cofts  down  to  the  a&ion  brought : 
And  the  fingle  queftion  was,  "  Whether  the.  : 
excefs  of  intereft  fhould  be  paid  ?'*  It  appear--, 
ed  maijifcftjy  at  the  trial,  that  this  excefs  was 
only  tp  be  taken  in  cafe  of  delay  of  payment 
at  the  end  of  three  months,  and  for  no  other 
reafpn  whatfoever;  and  the  vendee  was  at 
liberty  to  haw  paid  the  principal  at  the  expi- 
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ration  of  that  time.     I  ruled  at  GuildhalT^m 
that  the  tranfa&ion  ought  to  be  confidered  as* 
not  ufury  within  the  ftatute.     But  the  law  o^" 
the  land  having  declared  that  5  per  cent,  was 
fufficient  for  delay  of  payment,  I  was  of  opi- 
nion that  the  demand  of  the  furplus  was  an' 
exorbitant  demand,  and  therefore  ought  not 
to  be  recovered  in  an  a&ion  for  money  had 
and  received.     The  jury  accordingly  found  a 
verdift  for  the  defendant,  and  that  opinion 
was  acquiefced  in  without  any  new  trial  being ' 
moved  for. 

But  to  confider  this  cafe  firft,  in  the  light  of 
an  ufurious  contraft.  There  is  no  contrivance 
whatever,  by  which  a  man  can  cover  ufury., 
Here  are  two  brokers..     One,  who  is  the  de- ' 
fendant,  wants  to  buy  goods  that  were  upon 
fale ;  and  the  other  agrees  to  lend  him  money 
for  that  purpofe ;  but  he  is  to  lend  it  upon 
the  terms  of  being  paid  both  principal  and 
intereft  from  the  time  the  loan  commenced. 
It  is  true,  no  rate  of  intereft  is  referved  in  the 
note;   but  it  is   made,  payable  on  demand. 
From  the  moment  of  the  demand  therefore, 
it  would  carry  intereft;  and  the  plaintiff  had 
it  in  his  power  to  make  demand,  the  very  in- 
ftant   the  bill  was  delivered.     Befides  this,  • 
he  does  not  even  truft  the  defendant  with  the 

poffe£ 
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X^ofleffion  of  the  money  in  his  own  hands  $ 
^>*jt  when  the  goods  are  bought,  and  not  Is- 
^Z*9~e%  he  pay*  the  money  to  the  landlord  for 
^Axe  defendant.     Within  two  hours  after,  he 
^i«mand$  the  money,  and  then  the  note  begins 
"fcc*  carry  intereft.     He  was  not  bound  by  the 
"Agreement  to  give  credit  for  a  moment.    So 
^liat  there  was  no  fort  of  rifle  whatfoever; 
^tnd  in  fa£t,  as  foon  as  the  money  was  paid,  a 
'man  was  put  into  pofleflion  for  himfelf,  as 
"vrell  as  for  the  defendant.     The  note  there- 
fore, was  payable  with  intereft  from  the  time 
of  demanding  payment,,  and  he  has  poflefiion 
of  the  goods.     That  was  manifeftly  with  a 
'view  to  fecure  to  himfelf  the  furplus  advan- 
tage whicr\  he  had  ftipulated  for,  upon  a  re- 
fale.    ^Both  parties  from  their  fituation  knew 
there  would  ncceflarily  be  a  profit.     It  feems 
to  me  therefore,  that  the  intention  of  the  con- 
trad  was  to  get  more  than  principal  and  le- 
gal intereft  upon  the  note,  which  is  ufury 
within  the  meaning  of  the  ftatute.     Rutfup- 
pofe  it  were  not  ftri&ly  ufurious,  (hall  a  man 
in  an  aftion  for  money  had  and  received^  which 
is  an  equitable  a&ion,  and  founded  in  con- 
fcience,  recover  fuch  an  unmeafurable  and 
exorbitant  demand  as  this  is  ?    Moft  clearly 
Ji$  fhall  riot.     Therefore  upon  either  ground 

the 
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the  verdift  muft  be  fet  afide>  and  the  non* 
fuk  entered. 

W tiles  Juftice. — \  am  df  the  fame  opinion, 

AJkhurJl  Juftice. —  I  think  that  upon  the 
original  contract,  it  mull  be  uhderftood,  the 
plaintiff  was  to  have  no  intereft,  and  therefore 
the  contract  itfelf  was  not  ufurious.  But 
having  broken  the  faith  of  that  agreement, 
by  making  an  immediate  demand  of  pay- 
ment, and  thereby  entitling  himfelf  to  intereft* 
I  am  of  opinion  he  has  precluded  himfelf  From 
demanding  a  (hare  of  the  profits  of  the  fate 
Ekewife;  for  it  is  againfl:  confcience  that  he 
fhotild  have  both* 

Mailer  Juftice. — Whether  this  be  ufurious 
or  hot,  it  is  clearly  great  oppreflion.  Lend- 
ing money  is  giving  credit.  And  here,  the 
confideratibn  was,  that  the  plaintiff  fhould 
kave  half  the  profits  of  the  faie.  But  inftead 
of  giving  credit,  he  demands  the  money  im- 
mediately. The  confideration  therefore  is  at 
*Vend. 

Par  Cur.    Let  a  npnfuit  be  entered. 

So 
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So  upon  the  fame  ground  of  reafon,  if  the 
c^rrower  of  money  give  a  bond  for  the  prin- 
i  _j?al  and  intereft  at  5  /.  per  cent,  and  covenant 
-     the  fame  time  alfo  to  pay  to  the  lender  a. 
^  rtain  portion  of  profits  of  trade,  this  is  an 
MTiirious  con t raft,  and  the  obligee  cannot  re- 
cover on  the  bond ;  for  in  fuch  an  agreement 
«~ovifion  being  made  to  receive  the  profits 
*"^ly,  and  not  to  engage  forthelofies  of  the 
z~  sde,  it  is  contrary  therefore  to  the  principle 
f3on  which  the  partnerlhip  contract  mud  be 
^  xmded,  namely,  reciprocal  advantages,  and 
^ufl:  confequently  be  deemed  a  contraA  not 
**  nding  upon  the  parties.     Thus  in  the  cafe 
'  ^"  Morfe  againft  M.  Wilfon  « ,  which  was  an 
<*5Etion  of  debt  on  bond  for  4000/.     The  de- 
^  ndant,  after  craving  oyer  of  the  bond;  which 
^  as  a  joint  and  feveral  bond  by  the  defend- 
_*"nt  Matthew  and  Harry  Wilfon  \  and  of  the 
vendition,  which  was  that  the  bond  Ihould  be 
*)id  if  the  defendant,  or  Harry  Wilfon^  fhould 
Lay  aooo  /.  with  lawful  intereft  for  the  fame 
^^  *  5  P*  cent*  pleaded,  that  before  the  execut- 
^  *ig  of  the  bond  Harry  Wilfon  was  poffefled 
^^  amongft  other  things)  of  two  (hares,  calcu- 
^  sated  to  be  of  the  value  of  1000/.  each  (hare, 
^  n  a  brewhoufe  fituate,  &c.  and  which  brew- 
«^oufe  and  the  bufinefs  thereof  were  then  oc- 
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cupned  and  carried  on  by  him  and  one  William 
Cat$r  and  Francis  Jefferies  in  partnership  to- 
gether under  the  firm  of  Qatar  and  Co. 
which  ttoo  (hares  were  thereafter  expe&ed  to 
produce  a  large  furplus  of  profits  to  Harry> 
over  and  above  what  would  be  fufficient  to 
fatisfy  and  pay  the  intereft  of  2000  /.  after  the 
rate  of  5  /.  per  cent,  for  the  forbearance  5  and 
thereupon,  on,  &c.  at,  &c.  it  was  corruptly, 
and  againft  the  form  of  the  ftatute  in  fuch 
<afe  mzdc  and  provided,  agreed  by  and  be- 
tween the  plaintiff  and  Harry  fVilfon,  that  the 
plaintiff  fhould  lend  to  the  faid  Harry  2000  h 
*nd  fhould  forbear  and  give  day  of  payment 
thereof  to  the  faid  Harry  until  and  ijpon  the 
laid  1 1  th  day  of  June  1789;  and  that  for  fuch 
forbearance  and  giving  day  of  payment  of  the 
faid  2000  /.  the  faid  Harry  fhould  pay  to  the 
plaintiff  not  only  intereft  for  the  faid  2000/. 
for  and  during  the  time  of  fuch  forbearance* 
after  the  rate  of  5  /.  per  cent,  but  alfo  fuch 
furplus  profits  as  fhould  arife  during  the  time 
of  fuch  forbearance  on  the  faid  two  (hares, 
after  5  /.  per  cent,  per  annum  for  the  faid 
2000  /.  fhould  be  paid ;  and  that  for  fecuring 
the  re-payment  of  the  faid  aooo/.  with  inte- 
reft, at  the  rate  of  5  /.  per  cent,  per  annum*  the 
faid  Harry  and  defendant  fhould  execute  the 
jxmd,  &c.  and  that  for  fecuring  the  payment 

of 
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>£*foch  furplus  profits  as  afbrefaid,  the  (aid 

FbKirrjr  fhould  make  and  fubfcribe  a  certain 

writing,  .bearing  dace  the   nth  June  1788, 

>*urportiDg  that  in  confideration  of  the  faid 

2. 000  /.  received  by  the  faid  Harry  from  th$ 

plaintiff  he  the  faid  Harry  for  himfelf,  his 

executors,  &c.  made  over  to  the  faid  plain- 

tiff,   his  heirs,  executors,  &c.  the  faid  two 

Hiares,  &c.  (that  is  to  fay)  that  after  5  /.  per 

<cent.  was  paid  on  the  faid  capital  of  icooh 

_luch  furplus  as  fhould  arife  on  the  faid  two 

lb  arcs,  which  was  calculated  at  ioco/.  each 

fhare,  fhould  be  bona  fide  the  property  of  the 

plaintiff,  and  fhould  be  paid  to  the  plaintiff 

<on  demand ;  and  covenanted  that  on  the  24th 

of  every  month  of  Juney  during  the  time  the 

faid  Harry  fhould  be  in  poffeflion  of  the  faid 

2000/.  he  would  produce  the  full  and  true 

accounts  of  the  profits,  fuch  as  were  made  up 

by  the  faid  Harry  and  his  partners,  &c.    The 

plea  then  dated  that  the  plaintiff  afterwards, 

(to  wit)  on,  &c.  at,  &c.  and  in  purfuance  of 

the  faid  corrupt  agreement,  lent  to  the  faid 

Harry  the  faid  2000  /.  and  forbore  and  gave 

day  of  payment  thereof  to  the  faid  Harry, 

until  and  on  the  faid  nth  of  June  1789;  and 

that  after  the   making  of  the  faid  corrupt 

agreement,  and  in  purfuance  thereof,  and  for 

fccuring  the  re-pay rpent.  of  the  iaid  2000/. 

U  with 
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with  intereft  at  the  rate  of  5  /.  per  cent,  per 
annum,  (to  wit)  on,  &c.  at,  &c.  the  faid  Har- 
ry and  the  defendant  executed  the  bond,  &c 
with  the  faid  condition  thereunto  fubfcribed ; 
and  that  in  further  purfuance  of  the  faid  cor- 
rupt agreement,  and  for  fecuring  the  pay- 
ment  of  fuch   furplus   profics    as  aforefaid, 
afterwards,  (to  wit)  on,  &c.  at,  &c.  the  faid 
Harry  Wiljon  made  and  fubfcribed  a  certain 
writing,  bearing  date  the  faid  nth  of  June 
1788,  according  the  purport  and  effeft  in  that 
behalf  aforefaidj.   the  defendant  then  averred 
that  the  furplus  of  the  profits  fo  agreed  to  be 
paid  by  the  faid  Harry  to  the  plaintiff,  toge- 
ther with  the  intereft,  fo  agreed  to  be  paid  by 
the  faid  Harry  to  the  plaintiff,  and  fo  fecured 
by  the  bond  and  the  writings  fo    made,  &cc, 
exceeded. the  rate  of  5  /.  per  cent,  per  cnnumy 
Contrary  to  the  form  of  the  ftatute,  &c.   by 
means  whereof  the   bond   is   null   and  void. 
.To  this   there  was   a  demurrer;  ftating  for 
cwk  that  it  did  not  appear   that  there  were 
any  furplus  profits  arifing  during  the  time  of 
the  laid  forbearance  on  the  two  fhares  in  the 
plea  mentiontd  ;  or  that  any  thing  by  the  faid 
agreement  agreed  to  be  paid  by  the  fiid  Harry 
to  the  plaintiff,  Together  with  the  faid  intereft, 
fo  agreed  to  be  paid  by  the  faid  Harry  to  the 
faid  plaintiff,  and  fo'fecured  by  the  bond,  ex- 
ceeded 
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cr  ^  ^ded  the  rate  of  5  /.  per  cent,  for  the  fot;- 
fc>er  .trance  of  each  100/.  perannwp,  contrary  to 
tl-JL  c  form  of  the  ftatute,&c.  joinder  in  demurrer. 

<lbambrey  in  fupport  of  the  demurrer,  con- 

*-^  *~*  ded  that  this  contract  was  not  ufurious ; 

fo  r-    although  the  plaintiff  was  intitled  to  the 

^*i"plus  profits  of  the  two  (hares,  in  addition 

-  tc>    the  5/.  per  cent,  on  the  money  lent;   and 

•    ^If: though  as  between  him  and  the  partners 

^^     was  not  anfwerable  for  the  lodes  in  the 

^^ade,  yet  to  all  the  reft  of  the  world  he  was 

^^fponfible  for  the  partnerftiip  debts,  and  thus 

«is  principal  was  in  hazard.     And  it  is  eflen- 

*ial  to  the  crime  of  ufury  that  the  principal, 

upon   which  more  than  legal  intereft  is  re* 

Served,   fhould  not  be  put  in  hazard  f.     The 

diftjn^ion  taken  by  Dodderidge  J.  in  Cro.  Jac. 

5o8.  has  always  been   confidered  as  the  rule 

upoh  which  queftions  of  this  fort  muft  be  de- 

c*Ucd.     If  I  lend  100  /.  to  have  120/.  at  the 

year's  end  upon  a  cafualty;  if  the  cafualty 

Soes  to  the  intereft  only,  and  not  to  the  prin- 

Clpal,  it  is  ufury  •>  for  the  party  is  fure  to  have 

*he  principal  again,   come  what  will  come: 

**ut  if  the  intereft  and  principal  are  both  in 

V  hazard,  it  is  not  then  ufury.     If  it  be  objedt- 

I  ed  that  by  the  terms  of  this  contraft  the  prin- 

W  '         f  Lord  Chefterfield  v.  Jan/fen,  2  Wilf.  286. 
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eipal  is  fecured  at  all  events ;  th«  ahfwer  i§, 
that  it  is  no  farther  fecured  in  this  cafe  than 
in  the  cafe  of  every  fleeping  partner,  who  re- 
ceives 5/.  per  cent,  on  his  own  (hare  of  the 
capital,  befides  his  proportion  of  the  profits. 
And  it  is  immaterial  whether  there  be  or  lie 
hot  a  claufe  in  the  agreement  to  fubjeA  fuch 
fteeping  partner  to  the  partnership  debts,  be- 
Caufe  the  law  annexes  fuch  liability  to  the 
right  of  receiving  the  profits  of  the  trade. 

The  queftion  relative  to  fecret  partners, 
tras  very  fully  confidered  in  Grace  v.  Smith  8, 
nrhere  a  partner,  who  retired  from  trade,  left 
a  fum  of  money  in  the  bufinefs,  for  which  he 
wars  to  receive  a  certain  annuity,  over  and 
above  his  5  /.  per  cent,  and  the  Court  held 
that  he  could  not  be  confidered  as  a  fecret 
partner,  becaufe  it  would  be  unjuft  to  fubjeft 
a  party  to  the  indefinite  loffes  of  trade,  from 
which  he  could  only  receive  a  ftipulated  pro- 
fit. But  here,  as  the  plaintiff  is  entitled  to 
the  whole  amount  of  the  profits  of  the  two 
fhares,  he  muft  be  refponfible  to  the  world 
for  the  loffes. 

In  the  cafe  in  Blackjt.  another  of  Bloxbam 
and  Fourdrinier  is  cited,  which  if  much  ftrong- 

*  2  Bl.  Rep.  998. 
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tr   than  the  prefent ;  where  Pell,  who  retired 

fr<^m  bufinefc,  left  a  fum  of  money  behind, 

a**«d  took  a  bond  from  Brooke  his  partner  to 

^<^ure  an  annuity  of  200/.  for  fix  years,  over 

a*^d  above  5  /.  per  cent,  for  his  money,  in  lieu 

£^^  the  profits  of  the  trade ;  and  this   Lord 

^^iansfield  held  made  him  a  partner.     Now 

^  ^re  the  plaintiff  was  entitled  to  the  profits 

*  *£smf elves. 

Dallas,  contra,  was  flopped  by  the  Court. 

.  Ix>rd  Kenyon,  Ch.  J.      Nothing  can  be 
^Hearer  than  mis  cafe.     The  plaintiff,  with- 
^>ut  having  any  partnerfhip  in  contemplation, 
-  lent  2000  /.  to  H.  JVilfon,  for  which  he  was 
*  to  receive  not  only  5  /.  per  cent,  intereft,  but 
alfo  fuch.  furplus  profits  as  (hould  arife  from 
" thefe  two  (hares  in  the  bufinefs,  he  himfelf 
not  being  bound  on  the  other  hand  to  make 
good  to  the  partners  any  part  of  the  loffes 
which  the  trade  might  fuftain.     The  fimple 
queftion  is,  whether  this  is  not  an  agreement 
to  receive  jnore  than  the  5  /.  per  cent,  allow- 
ed by  law  for  the  forbearance  of  a  loan  ? 
Mod  unqueftionably  ic  is  j  and  it  is  therefore 
vqid.     It  has  been  argued  however  that  this 
was  not  an  ufurious  contract,    becaufe  the 
principal  was  put  in  hazard,  as  it  was  liable 
0  3  to 
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to  the  partnerfhip  treditors :  but  it  was  no 
farther  hazarded  than  in  the  cafe  of  every 
other  loan,  namely,  by  the  rifle  of  the  bor- 
rower's infolvency ;  for  as  between  the  plain- 
tiff and  the  partners  in  the  bufinefs,  he  was 
not  liable  to  contribute  to  the  loffes  in  the 
trade. 

rfjhhurjt,].  Where  on  the  face  of  the 
Contract  itfelf  the  principal  is  in  hazard,  as  in 
bottomry  bonds,  the  lender  may  referve  more 
than  5  /.  per  cent,  intereft,  without  incurring 
the  guilt  of  ufury.  But  where  the  principal 
is  fecured  at  all  evfents,  and  yet  more  than 
5/.  per  cent,  may  be  got  by  the  terms  of  the 
contraft,  it  is  ufurious :  and  fuch  is  the  pre- 
fent  cafe, 

Btdler,  J.  In  this  agreement  provifion  is 
made  to  receive  the  profits,  but  none  to  en- 
gage for  the  loffes,  of  the  trade.  And  there- 
fore it  is  riot  true  that  the  plaintiff's  principal 
-was  at  ftake;  fince  by  the  terms  of  the  con- 
tract the  trade  is  to  be  carried  on  by  the  other 
partners,  and  the  plaintiff  is  only,  liable  to 
rnake  good  the  loffes  of  the  trade  in  the  event 
of  the  infolvency  of  the  other  partners.  But 
as  between  thefe  parties,  if  there  be  any  loffes, 
they-mufi.  be  borne  by  the  defendant  and  the 

other 


r 


I 


Xi't:^^r  partners ;  and  if  there  be  any  profit,  the 
■****intiff  is  to  receive  his  proportion  of  it. 

Oa/ir,  J,    declared   himfclf  of    the  fame 
iP^Viion. 

Judgment  for  the  defendant. 

^  -In  all  partnerfhip  contracts  where  money 

^     fumifhed  by  one  fide  only,  if  the  cafualty 
*^^^>es  to  the  inttreft  of  fuch  money  only,  and 
^^  %>t  to  the  principal  it  is  ufury  b,  and  the  lender 
"*  ^  precluded  from  recovering  any  thing   in 
***n  adlion  at  law  founded  upon  fuch  an  ufu- 
**  ious  contraft,  nor  can   the  parties  be  confi- 
^3ered  as  bound  by  fuch  contraft.     But  at  the 
-fame  time,  to  make  a  contradl  ufurious,  there 
-snuft  be  a  loan  of  money,   wares,    merchan- 
dize or  other  commodity,  to  be  re-paid  and 
-reftored  to  the  lender  with   higher  intercfl 
^than  the  ftatute  allows.;   it  is  effential  thauhe 
thing  lent  is  to  be  returned,  for  it  canoot  be 
a  loan  unlefs   the  money  or  thing  borrowed 
is  to  be  reftored;   the  miking  illegal  intereft 
precarious,  if  the  loan  of  the  principal  money 
tor  thing  is  to.be  reftored,  will  not  take  it  out 
o(  the  ftatute ;  nor  i  will  any  other  ihifc  or 

h  i  Term  Rep.  200. 

!*  3  Wilf-  395- 

U  4  conti  iv- 


contrivance  whatever.  In  the  cafe  of  Re* 
berts  v.  Trenayne,  Jtrftice  Dodderidge  took 
thefe  differences  in  cafes  of  cafual  ujury. 
Firftk, 

If  money  be  lent  on  a  ri/k  at  more  than 
legal  intereft,  and  the  cafualty  affe&s  the  in- 
ter eft  only,  it  is  ufury  ;  for  the  party  is  fure 
to  have  the  principal  again  at  all  events; 
feut  if  the  intereft  and  principal  are  both  in 
hWzard,  it  is  not  thfcn  ufury :  and  it  was  there- 
fore adjudged  in  the  common  pleas,  in  Dart*. 
mouth's  cafe  l,  where  one  went  to  Newfound* 
land,  and  another  lent  him  100/.  for  a  year 
to  viftual  his  ftiip;  and  if  he  returned  with, 
the  (hip,  he  would  have  fo  many  thoufands 
offifhj  and  exprtfTes  at  what  rate,  which 
exceeded  the  intereft  allowed  by  the  ftatute ; 
and  if  he  did  not  return,  that  then  he  would 
lofe  his  principal  j  it  was  adjudged  to  be  no 
ufary. 

k  Cra.  Jac.  508.  Cro.  EI12.  27.  643.  741.  1  Lev. 
54.  Hard.  518.  1  Built.  36.  1  Sid.  182.  2.Ch.  Ca. 
130.  Vern.  263.  1  Vez.  164.  2  Burr.  704.  3  Bac. 
Abr.  681.  692,  1  Hawk.  P.  C.  531.  3  Term  Rep. 
S31- 

1  Cro.  Jac.  269. 

Thus 


r 
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Tfais  in  the  cafe  of  Martin  v.  Abdee™  it 
^^s  agreed,  that  if  principal  and  intereft  be 
la  Hazard  upon  a  contingency,  it  is  no  ufury, 
t^c^\jgh  the  intereft  do  exceed  the  allowed 
r^t^  of  intereft.  And  when  there  is  a  hazard 
*****  the  plaintiff  may  have  lefs  than  his  prin- 
^  mt>a^  it  is  no  ufury. 

And  it  is  alfo  eftablifhed,  that  a  loan  at 
***ore  than  the  legal  rate  of  intereft  is  noc 
^*fury*  if  by  the  re-payment  of  the  principal, 
^l*e  borrower  may  avoid  the  intereft  "• 

Thus  Dodderid%e  Juftice    in  the  cafe  of 

^.oberts  v.  Trenayneo.     Secondly,  "Iflfe- 

^riire  both  intereft  and  principal,  if  it  be  at 

^he  will  of  the  party  who  is  to  pay  it,  it  is 

no  ufury:  as  if  I  lend  to  oner  100  A  for  two 

"y ears,  to  pay  for  the  loan  thereof  30  /,  and 

if  he  pay  the  principal  at  the  year's  end,  he 

fhall  pay  nothing   for  intereft,    this   is  not 

ufury  j  for  the  party  hath  his  election,   and 

ftaay  pay  it  at  the  firft  year's  end,  and  fo  dif- 

charge  himfelf." 

mSbow.  8.     Comb.  125.  S.  C.     Carth.  67.  S.  C. 
Holt  738.  S.  C.     Salic.  390.  S.  C. 
a  5  Co.  69.  b. 

o'Cro.  Jac.  50).  1  Atk.  34Z.  351.  1  Vent.  254, 
x  Sid.  37.  5  Bac.  Abr.  408.  1  Hawk.  P.  C.  532. 
Cowp.  1 1 3, 

Upon 


\ 


*9*  ^nttn?e8>(p— 

Upon  the  very  fame  principle  alfo  it  fe£^ 
been  held,  that  a  bond  in  the  penalty  o^- 
2oo/.  conditioned  for  the  performance  &*- 
articles  of  partnership,  ought  not  to  be  car* — 
ftdered  an  uiurious  contract. 

Thus    in   the   cafe    of  Marijfet  v.  Kingp* 
vhich  was  an  a&ion  of  debt  on  bond,  in  the 
penalty   of  200  L  conditioned    for   the    due 
j>erfbrmance  of  certain  articles  of  partner- 
ship*   which     articles    recited    that    Mary 
Marijfet  had  lent    Daniel  King  the   fum  of 
100/.   to  be  repaid  to  her  at  the  end  of  four 
years,  ivithout  inta -eft ;  but  in  cohfideration 
thaf  the   faid  Daniel  King,   his  executors  and 
sdminiftrators,  fhould   find    and  provide  for 
Mzry   Dubois    daughter   of  the    faid    Mary 
Mcriffbt,  (the  obligee),   meat  and  drink   in 
the  houfe  where   he  dwelt  or   fhould  dwell, 
for  four  years,  if  the  faid  Mary  Dubois  fhould 
fo  long  li7e;   and  that  (he  fhould,  during  the 
faid   term,    board    with    him,    and   that  (lie 
fhould  be  00- partner   with  Mary  King,  wife 
of  the  faid  Daniel  Kingy  in  the   bufinefs  of  a 
roillener  j  and   fhould  all  that  time  bear  one 
moiety  of  the  lodes,  charges,  (except  houfe- 
keeping),   (hop-rent,  and  materials  neceffarjr 

p  2  Burr.  S91. 

for  " 


Caritraa*,  &c. 

^>r  carrying  on  the  trade,  (which  the  faid 
JDaniel  King  did  agree  to  provide)  ;  and  they 
Ihould  be  partners,  and  each  do  their  utmoft 
to  carry  on  the  trade;   and  lhould   equally 
divide   the  profits;    and  alio   that  the   faid 
Daniel  King    fhould    lodge  the   faid   Mary 
Moriffet  flie  paying  him    10/.  a-year.     And 
at  the  end  of  the  four  years  Daniel  King  was 
to  re-pay  the   tool.     And   in  cafe  of  the 
death  of  the  faid  Mary  Dubois,  to  pay  the 
principal,  together  with  lawful  intereft,  for 
the  100/.  to   the  faid  Mary  Morijet.     The 
defendant  after  having  demanded  and  had 
oyer  of  the  condition  of  this  bond,  and  of  the 
articles  therein  recited,  pleads,  "  That  this 
was  a   corrupt  agreement/'  with  an  aver- 
ment  "  That  the  board  of  Mary  Moriffet 
(the  mother)  was  worth   20/.  a-year;  and 
the  board   of  Mary  Duiois  (the  daughter) 
was  worth   10/.  a-year."     To  this  plea  the 
plaintiff  demurred. 

The  only  qiieftion  was,  Whether  this  was 
an  ufurious  contract,  within  the  ftatute  of 
Ann.  q  which  makes  void  all  bonds,  con- 
tracts, and  ailurances,  where  more  than  5  /. 
per  cent,  per  annum  is  dire&ly  and  indireftly 
taken  for  any  loan. 

4  12  Ann*  flat.  2.  c.  16. 

Mr.  Jfpin- 


3co  ^attstttfbflp- 

MiV  Afpinall  argued,  as  counfel  for  th^ 
plaintiff,  and  Mr.  Wedderburn  for  the  de- 
fendant^ 

>  The  Court  were  extremely  clear  that  this 
cafe  could  not  be  within  the  ftatute  of 
ufury. 

Lord  Mansfield  obferved,  "  It  is  impof- 
fiWe  to  fay  that  King  might  not  receive  fo 
much  advantage  by  this  partnerlhip,  as  to  be 
worth  the  confideration.  It  might  be  a  very 
advantageous  bargain  to  King :  there  might 
be  recommendation,  {kill,  labour,  or  other 
benefits  arifing  to  him  from  it.  He  men- 
tioned the  cafe  of  Mr.  Hubert,  who  entered 
into  a  private  fecret  partnerfhip  with  Nelfon> 
who  drew  him  into  a  bankruptcy  thereby  r. 

So  here  the  plaintiff's  daughter  might  have 
been  drawn  into  a  bankruptcy,  by  means  of 
this  agreement;  which  would  have  been 
more  fevcre-  to  he;-,  perhaps,  than  the  pe- 
nalty of  this  ftatute  of  ufury  would  be. 

Mr.  Juftice  Fojier  and  Mr.  Juftice  IVilmot 

concurred  with  the  Chief  Juftice.     They  faid 

t  it 

r  Ante  p.  13$. 
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Contrast*,  &c.  jot 

l*  <3id  not  explicitly  appear  whether  this  was 
*  p>rudent  agreement  or  not ;  but  it  might  be 
5*^rieficial  to  King  upon  the  whole;  at  leaft 
lt:  ^va^jioj:  fuch  a  con  trad  as  could  be  adjudg- 
«<^  by  the  Court  to  be  ufurious  within  the 
*^«tute. 

Judgment  for  the  plaintiff. 


3°2 

CHAPTER    XI* 

Partner  fljfp— 

accounts  &ofo  to  be  fettleU  bettocm 
partners 

WHEN  an  account  is  to  be  taken  be- 
tween partners,  each  is  entitled  to  be 
allowed  againlt  the  other  every  thing  he  has 
advanced  or  brought  into  the  partnerlhip 
concern,  and  to  charge  the  other  partner  in 
account,  with  what  that  other  has  not  brought 
in,  or  has  taken  out  more  than  he  ought a. 

Thus  in  a  cafe  b,  where  there  were  two 
partners,  and  one  had  taken  cut  more  money 
from  the  partnerlhip  (lock,  than  his  fhare 
amounted  to,  and  therefore  became  a  debtor 
for  fo  much. 

Lord  Chancellor  Talbot  was  of  opinion, 
that  the  partnerfhip  creditor  had  a  right  to 
come  upon  the  feparate  eftate  of  the  partner, 
who  was  fo  indebted, 

a  Cowp.  471. 

b  Ex.  jv.ite  Drake  cited  1  Atk.  225.  2  Ch.  Rep. 
22:?.  S.  P.     16  Vin.  Abr.  242.    Cooke's  B.  L.  612. 

Tho* 


accounts,  &c  303 

Tho'  length  of  time  is  no  bar  bctweta 

[-* — =&     — -     ^rrhant-    and    merchant,     whilil  their   ac- 

cczz^    ^^Ljnts   are  going  on,  yet   dealings   having 

c,*  s=aied  many  years  between  them,   a^d,  after 

<3    "i-      ^    putes  there  having  been  an  acquiefccnce  vA 

cV  — »   «^z=^  death  of  one  of  them,  the  Court!  of  Chan- 

cr   ^:  -^    ^ry  will  not  decree   an  account  with  the 

\^-sm    x— vivor,  but  leave  the  plaintiff  to  his  re- 

t~~m^—*.  ^fdy  at  law  c. 

""Where  A.  and  B.  partners  in  trade' ftated 

c  ^"^  ^^ir  account,   and  A.  gave  B.  a  note  for  die 

*=^>  ^^  lance,  but  at  the  fame  time  promiled  to 

*"~^^^  cflify  any  error  or  miftalie  in  the  account; 

^^  —    obtained  judgment  againft  A.  on  the  note 

~^  -^     law  5   and  the  Court  of  Chancery  decreed 

^^         ricrw   account  concerning  their  ftock  and 

^  *~^de,  and  payments  and  receipts,  and  each 

*"  *~3     product?  their  books  of  account  on  oath, 

»  ricl   what  fhould  ap;  ear  due,  to  be  paid  with 

^^rercft  when  and  where   the  Mafter  fhould 

aPpoint  J. 
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A  bill  c  is  for  an  account  by  A,  a  merchant 
aPT^inft  B.  'a  merchant  who  was  his  partner, 
^^fendant  pleads,  that  the  dealings  concern- 

«r   2  Vein.  2-6. 

*  Pin.  R  431.     Vin.  Abr    247. 

^  Bridges  and  iMiuhell,  L»ilb.  Kq.  R^p.  224. 


304  ^attnctf&fp— 

ing  which  plaintiff  prays  an  account,  were 
tranfa&ed  above  twenty  years  before  the  bill 
brought;  and  pleads  fuch  acqqiefcence  with- 
out fuit,  and  alio  the  ftatute  of  Limitations 
in  bar  of  the  account. 

Per  Cur.  Forbearance  of  fuit  for  twenty- 
years  will  in  equity  be  a  good  bar  though  be- 
tween merchant  and  merchant. 

It  is  not  neceflary  forihe  defendant  in  fuch 
*  bill  to  aver  in  bis  ahfwer,  that  he  did  not 
promife  within  fix  years  to  account,  &i. 
unlefs  particularly  charged  in  the  bills  at 
was  refolved  in  Bodvil  and  the  Bifhop  of 
Meatb  f,  and  faid  per  cur'  in  the  above  cafe. 

-  And  though  the  ftatute  of  Limitations  has 
been  always  conftrued  to  except  accounts 
open  between  merchant  and  merchant,  yet 
that  is  to  be  underftood  with  this  diftimftion, 
that  if  open  accounts  be  by  fubfequent  afts 
continued,  they  are  not  barred  by  the  inter- 
vention of  fuch  length  of  time  from  the  ori- 
ginal tranfa&iong;  but  if  fuch  an  account  is 
by  the  plaintiff  deferted,   in   fuch  cafe  it  is 

f  Glib.  Eq. Rep.  225.  - 
*  Cooke's  B.  L.  60$. 

barred, 


barred,  exa&ly  as  if  it  had  been  formally 
<^Iofedj  and  is  taken  to  have  been  fo. 

And  in  a  matter  ex  forte  Grill  h  joint  af- 
^agnees  .were  not  permitted  to  prove  againft 
the  feparate  eftate,  the  balance  of  a  long  ac- 
count due  from  the  partner  to  the  partner- 
ship. 

A.  a  clothier  and  B.  a  dyer,  had  mutual 
dealings  in  their  way  of  trade,  which  were 
carried  on  for  feveral  years  without  payment 
of  money  on  cither  fide,  but  the  debts  on  6ne 
fide  were  paid  off  againft  the  debts  on  the 
other.  JB.  was  otherwifc  indebted  to  A.  and 
on  flaring  accounts  in  300  A  for  which  he 
made  a  mortgage,  and  afterwards  owed  A. 
aod/.,for  which  he  gave  bond  and  judg- 
ment: B.  dies  inteftate,  and  indebted  to- 
others by.  fpecialties,  who  as  principal  cre- 
ditors take  out  adminiftration*  and  finding 
feveral  Aims  due  from  A.  fue  him  at  law* . 

On  a  bill  by  A.  Macclesfield  C.  decreed  an 
account*  and  that  A.  fhould  be  allowed  on 
cfifcount  what  was  due  to  him  from  5.  and 
his  cofts  k>  And  his  Lordfliip  faid,  that  though 

k  2  Eq.  Abr.  9.  pi.  8..    1  P.  Wins.  325.     2  P.  Wms« 
I28.     1  Atk.  2i8.  cited  8  Vin.  Abr.  560.    Blac.  R.  ^53. 
\.  f  Prcc.  Cha.  580. 
k  Cooke's  B.  L.  608. 
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generally  ftoppage  was  no  payment,  yet  m 
cafes  of  this  haturej  AvHere  it  appeared  that  the 
mutual  -dealings  betfr&h  the  inteftate  and 
plaintiffs'  wiere  cifried  onfoi-  fever&l  years 
ilr^thftsmariner  wftHehitfp&yment  of  ttidney  on 
cither  fid^,  it-WaS  a  ffirong  prefutopfciofl  of  an 
ajjfnHhfaritt  to  that  purpofe,  arid  that  other- 
Wife  tKey*vwMld  nbtlb  long  haife  continued 
fheFr 'dealings Vlfeat it4 was  the  conftarit  lifage 
beftwieh  merchants'*  and  traders..  That  the 
ftatute  of  bankrupts  tfire&s  accoiirits  to  be 
taken  in  fuch  manner,  that  if  there  be  but  the 
leaffr  handle  for  dircftrhg  an  accotfiit,  fo  as  ta 
f?t:off  the  other's  debts,  it  ought  icrbc  done*1 
kslfetten  m  the  cafe  of  a  bond  the  intereft 
had  not"  been  paid,  but  caft  up  and  allowed 
in  goods,  this 'would  intitle  them  to  retain 
the  whole  againft  each,  as  the  account  fhould 
come 'out  * .  ;  Fcit  1f  -man  eannot  ftop  his  rent 
for  money  owing  to  him,  or  a  bond  towards 
fatisfa&ion  of  a  fimple  contrat?  debt*      Per 

Lwd  KMact:t:jiel$i  ibid. 

■:  :-^:  -jfi;  ■■    ...l, \  ■: 

J  'i^j^uribbckfellers.enter.ed  iijtopartnerflrip  for 
carryijDgonaj^iiK  trade  m,  s*fld  b^ingthen  \n 
Holland,  according  tothc.cuftom  of  tfee  coun- 
try, appeared  beforfr  a-Notary, ,  and  executed 
arti:ldsxif  xopEraier&ip,  dectiring  jointly  and 

•      m  2  £^.  Ca.  Abr.  1 1 1.-   •" 

leparately* 


arately,  that  each  had  advanced  24,600 

ilders,  total  98,400  guilders,which  fum  was 

pay  all  the  debts  they  had  then  contracted, 

mentioned  in  an  inventory;  but  no  debts 

*mld  be  paid  not  mentioned  in  the  Cud  in* 

Jrtory,  nor  any  debts  which  either  of  the 

partners  might  contrad  on  his  owp  private 

*:ount :  that  a  Turn  agreed  on  between  them 

ZDuld  be  allowed  for  maintenance  $  and  that 

lofs  and  gain  fhould  be  equally,  fbared  and 

>rne,  with  other  ufual  covenants.    c 

"The  copartaerfhip  was  carried  on  from  Nov. 
'  25  to  May  1728,  when  one  of  the  partners, 
K*  a  fum  agreed  to  be  pai^  him,  quitted 
r^  d  releaied  his  claim  to  the  other  three, 
^^  tween  whom  the  articles  ..were,  continued 
r><i  carried  on,  09  the  fk-fl:  footing;  and  one 
f  them  was  inputted  with  the  goods  in  (hop 


.  *  * 


But  he  became  profufe,  and  embezzled  the 

do  partner  (hip  ftock,  and  applied  the  fame  to 

Viis  Own  ufe,*  and  fufferedthe  partnerlhip  debts 

*o  be  ufipaid  ;  and  having  contrafted  private 

debts  on  his  own  account,  became  a  bankrupt, 

*nd    a  feparate  commiffion  was  taken  out 

againft  him. ;-  The  meffenger  took  pofleffion 

•f  the  partnership  goods,  and  the  commiflion- 

X  2  crs 


crs"  executed  an  affignment  to  the  defendants, 
who  in  confequence  thereof  took  pofieffion  of 
the  partnerflrip  goods  and  books,  and  receiv- 
ed ftvetal  of  the  partrierftiip  debts,  arid  were 
getting  in  the  reft;  with  an  intention  to  ap- 
ply thetn  to  the  payment  of  the  feparate  cre- 
ditors 5  whereas  the  goods  are  copartnerfhip 
gbodfc,  and  ought  to  be  applied  to  the  copart- 
nerfhip debts,  and  to  make  the  plaintiffs  fa- 
tisfaftion  for  what  the  bankrupt  had  embez- 
zled for  his*  own  feparate  ufe,  and  the  reftdue' 
to  be  divided  into  equal  parts,  two  thirds  to 
the  plaintiffs,  and  one  third  to  tire  bankrupt, 
to  which  he  is  entitled,  and  is  to  be  part  of 
his  feparate  eftate.  This  Was  the  prayer  of 
the  plaintiff's  bill,  and  that  the  defendants 
might  be  reftrained  from  felling  any  part 
without  the  plaintiff's  concurrence. 

.  .     ".  i.v.. 

The  affignees  admit  the  bill,  and  the  arti-  . 
cles,  that  they  have  taken  poffeffion  and  fold 
fome  of  the  (lock  without  confent  of  the  plain- 
tiffs, and  fet  forth  an  account  in  the  fchedule 
to  their  anfwer,  of  the  (lock,  and  fubmit  to 
apply  the  eftate  as  the  Court  (hall  direfl:  > 
and  his  Lordlhip  was  pleafed  to  decree  as 
follows ;  — 


account*,  &c.  &>$ 

*  ft,  That  it  fliouid  be  referred  to  the  Mailer 
trake  an  account  of  the  partnerfliip  debts 
*~«  chived  by  the  plaintiffs  in  Holland. 

3d,  To  take  an  account  of  the  partnerfliip 
^^fcate  in  England,  received  by  the  affignees, 
^^^    any  for  their  ufe. 

3d,  To  take  an  account  of  the  partnerfliip 
^^^bts  owing  by  the  bankrupt  and  the  plain* 

4th,  To  caufe  an  advertifement  for  the 
Joint-creditors  of  the  bankrupt  and  the  plain- 
tiffs to  come  in  and  prove  their  debts. 

5th,  To  take  an  account  of  what  embezzle- 
ments the  bankrupt  ha*  made  of  the  copart- 
nerfhip  eftate  5  and  in  taking  accounts,  plain- 
tiffs and  defendants  to  be  examined  on  oath* 
to  produce  all  books,  papers,  &c.  and  to  have 
all  juil  allowances. 

6th,  That  what  the  Matter  fhall  certify  the 
copartnerlhip  debts  (hall  amount  to,  (hall,  in 
the  firft  place,  be  paid  by  the  plaintiffs  and 
defendants  to  the  joint-creditors  in  propor- 
tion to  their  debts,  as  far  as  the  copartnerfhip 
eftate  in  their  hands  will  extend* 

X  3  7th, 
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7  th,  That  ifit  fliall  appear  any  of  the  part- 
ncrlhip  eftate  rdnaifts  in  the  phtintiffi  and  de- 
fendants hands,"  after  the  partnership  debts 
are  paid,  then  thfe  Matter  to  divide  the  fame 
into  three  parts/ 

8th,  And  the  plaintiffs  are  to  take  two 
thirds,  and  out  of  the  bankrupt's  cine  third 
part,  they  are  to  take  what  iir  fhall  appear 
he  has  embezzled  of  the  partnerfhip  eftate. 

9th,  And  if  there'ftiall  be  any  refidue  6f  the 
bankrupts  third  pirt,  after  the  pbrtnerfliip 
debts,  and  the  bankrupt's  embfeizzler&tht* afe 
fatisfied,  then  the  fame  is  to  be  paid  to,  or 
retained  by  the  aflignees  for  the  benefit  of  the 
bankrupt's  feparatC-  creditors. 

10th,  The  Mailer  may  ftate  any  thing 
Specially;  and  all  parties  are  to  be  paid  their 
cods  of  this  fuit  out  of  the  copartnerfhip 
eftate,  to  be  taxed  fey  the  Matter. 

Items  in  a  partnerfhip  accbunt,  relating  to 
the  particular  intereft  of  a  book-keeper,  will 
not  be  fupported  in  a  court  of  equity  «  . 

11  Atk.14!. 

Lord 
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XLord  Chancellor  Hardwich. «  Thpugh  this 

i>xjrt  have  gone  a  good  way  in  fuppdrting  a 

>ok  of  accoupts  which,  plates  to  a  partner. 

1  p>,  yec  I  do  not  know  any  inftances  where 

^y  Supported  items  in  fuch  a  book  that .re- 

to  the  particular  intereft  of  the  officer, 

puted  by  the  partners,  to  keep  this  gene- 

-book  of  account  feparate  from 'the  pact* 

r (hip  affairs/'  . 

If  A.  and  B.  have  a  general  running  ac* 
^^"^^unt,  confifting  of  bills  drawn  by.&.pn  C 
^^/*     favor  of  yf.  and  of  .hills  and  other  fefcuri- 
^  *  ^^s  depofited  by  A.  with  B.  and  Upon  the 
*^^-  ilure  of  B.  and  C.   A.  is  obliged  ta  take  up 
^  ^*-«  bilJs  received  by  him  from  B.  whereby 
^^~*>  ^  balance  of  the  accQunts  \%  \n  favour ^qf  Jf. 
*^  ill.  he  cannot  maintain  trov'er  For  the  bills 
*^e^j)ofited  hy  him  with^.  funlefs  they  were 
'**p»^cifically  appropriated  to  ap{wer  B**s  drafts 
*£>n  C.  infevor.of^.    agd. deposited  for-iHat 
X^xirpofe  exprefsly  °  * ,  ^Vn4  it  hath  lately  been 
I  io  decided  in  the  cafe  of  Bent  and  Another  v, 

K'  Fuller  an,d  Others*  affiances  of  Caldwell  and 

\         Co.p       :  ^   ^;K^— ,  -    -y\ 


°   5  Term  Rep!  494, 


P  Vide  TooLe  v.  Hollingfworth,  jT.R.  215. 

X  4  Where 


3*2  jpactuetfljfp— 

Where  perfons  in  trade  have  been  <ronne&- 
«d  in  various  partnerships,  and  a  joint  com- 
miflion  taken  out  againft  them  aU,  an  order 
has  been  made  for  keeping  diftinft  accounts 
of  the  different  partnerfhips,  as  well  as  the 
feparate  eftates  of  each  partner  <1 . 

In  177 1,  Thomas  Petit  had  feparate  ere* 
ditors. 

.   In  17721  Petit  and  Flight  became  part- 
ners. 

•.  In  1781,  Petit,  Flight  and  Runningtm  be- 
came  partners. 

In  November  1785,  a  commiffion  of  bank* 
rupt  iffucd  againft  the  laft  three. 

This  was  a  petition  for  feparate  accounts 
of  the  three  eftates.  Though  the  Court  did 
not  know  any  inftance,  of  dealing  in  the  firm 
of  two  partners  forming  part  of  the  firm  of 
three,  the  prayer  of  the  petition  was  granted, 
and  it  was  ordered  that  it  be  referred  to  the 
major  part  of  the  commiflioners,  named  in 
the  commiffion  iffued  againft  the  faid  bank* 

9  Ex  parte  Marlin,  2  Bro.  15. 

rupts, 
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pes,  Thomas  Petit,   John  Runnhtglon,  and 

^^Jbard  Flighty  to  keep  diftindt  accounts  of  the 

Int  eftate  and  effc&s  of  the  laid  bankrupts, 

~^>&*nas  Petit,  John  Runnington,    and  Richard 

^^^V**-^/,    and  of  the  join:  eftates  and  effefts 

tz  fie  faid  Tboma s  Petit,  and  Richard  Flight, 

<fl    of  the  feparate  eftates  and  effefts  of  each 

^~    *:  lie  faid  bankrupts ;  and  that  the  feveral 

*~e  editors  on  each  of  the  faid  feveral  eftates,; 

^     admitted  to  prove  their  refpeftive  debts 

*"*^i^r  the  faid  commiflion  againft  the  faid 

*^*Xtrupts,  Thomas  Petit,  John  Runnington,  and 

7~*?£)ard  Flight ;  and  that  each  of  the  faid  re- 

L-t>^<Sive  eftates  be  applied,  in  fatisfa&ion  of 

fc^*  ^     creditors  of  each  refpeftive  eftate,  after 

*^*  ^  1  payment  and  fatisfadion  of  the  debts  on 

*^*  ^  In  eftate,  be  ckfried  over  to  and  constitute 

X^  ^.ttof  the  joint  eftates  of  the  faid  bankrupts, 

a  ^^fc  cl  the  cofts  of  this  application  to  be  paid  out 

^>fr    the  joint  eftates  of  the  faid  three  bank- 

17  ^pfcts  ;  and  the  cofts  of  keeping  the  faid  feve- 

*~^-l    diftinft  accounts  were  dire&ed  to  be  borne 

^*~*cl  paid  out  of  each  of  the  faid  refpeftive 

^  ^^tates,  according  to  the  proportions  which 

Xr*      the  judgment  of  the  faid  commiffioners, 

*^^  fame  ought  to  be  borne  and  paid  by  each 

*>*"    the  faid  eftates. 

But, 


3*4  pattnetfofp-- 

But,  on  the  other  hand,  when  thcre^havt^ 
been  various  partnerships,  and  a  joint  com- 
million  is  taken  out  againft  one  firm,  in. which 
fome  of  the  parties  were  not  engaged*  th*rs 
can  oaly  be  the  common  order  for  keeping 
the  diftioft  accounts  of the  joint  wdfeparatc 
cftate;  therefore r,  whea  u  appear**},  that 
'  previous  to  July  1^90,  James  NiMock  carried 
on  a  feparate  trade;  and  contracted  ieparate 
debts;  aad  that  iathe  month  of  J.ufy  Wgq, 
he  entered  imo  copartnership  with  omRUbard 
Gm&,  and  continued  -iii  fuch  coparrnefflrip 
omil  the  month  of  April  1791,  having  con- 
traded  debts  in  their  faid  copartnerfhip*  and 
amongft  others  to  the  petitioners* .        *  T 

In  A$ril  179 1,  Niblock  and  Hunter  becanje 
copartners,  which  partnexfliip  was  diffolved 
in  July  of  the  fame  year.  Niblock  zndjiun- 
tar  were  indebted  to  the  petitioners. 

On  the  joth  of  July  179*,  a  commifilon 
of  bankrupt  iffued  againft  NiMoek  kn&  Hmt- 
tor.  ' 

Niblock  and  Hunter,  at  the  time  of  their 
bankruptcy,  were  in  pofieffion  of  ftcck  in 
trade,  part  of  which  was  the  property  of  Nib* 

1  Ex  pane  Parker,  zzd  Dec.  1791.    Cooke  314. 

hck 


^ 
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^r-  before  his  having  any  partnerfhip,  put 
^&  property  acquired  during  the  partnership 
—^tibUck  and  Cock,  and  other  part  during 
^    partnerfhip  with  Nibkckmd  Hunter. 

he  Gbjeft  of  the  petition  was  to  arrange 
different  funds,  that  is,  to  aHot  to  the  fc- 
■-ate  creditors  of~fJibU>ck>  before  his  emer- 
ge into  partnerfhip,  the  property,  he  then 
defied;  to  the  creditors •  of  Niblock  arid 
ck,  the  property  acquired  by  thac  firm  ;■  and 
^^  the  creditors  of  Niblock  and  Hunter*  their 
^^i  nt  fund. 

The  Lord  Chancellor  Tburhw  was  q£ 
^^p>inion,  the  only  order  that  could  be  made, 
^^r  as  that  for  keeping  diftinft  accounts  of  the 

-3>  oint  and  ieparate  eftates;  and  faid,  the  cre- 
^ditors  of  Niblock  and  Cook  riiight  come  as  fc- 
^arate  creditors  under  the  order. 

In  bankruptcy,  the  flat.  5  Geo.  2.  c.  30. 
^/.  18.  direfts  that,  where  it  Ihall  appear  to 
the  commiffioners  that  there  has  been  mutual 
credit  given  by  the  bankrupt,  and  any  other 
perfon,  or  mutual. debts  between  the  bank- 
rupt, and  any  jptherperfon,  at  ^ny  tirpe  before 
fach  perfon  became  a  bankrupt s,  the  com* 

»  Buller  181. 

miffioners, 


ji6  pattnetf&fp— 

tniffioners,  or  the  affignees  of  the  bankrupt'^ 
eftate,  fhall  ftate  the  account  between  them, 
and  one  debt  may  be  fet  againft  another  ;  and 
what  fhall  appear  to  be  due  on  the  balance, 
and  no  more,  fhall  be  claimed,  or  paid,  on 
cither  fide.  And  where  there  are  mutual  de- 
mands, a  defendant  upon  an  adtion  at  law 
may  as  well  fet  off  upon  5  Geo.  2.  (the 
Bankrupt  A£)  as  itr  common  cafes,  under 
2  Geo.  2+ 

Thus  in  the  cafe  of  Lock  v.  Bennett ,  un- 
der the  claufe  in  5  Geo.  2.  c  30.  f.  29.  vitu 
fC  No  more  fhall  be  claimed  and  paid  than 
€C  appears  to  be  due  on  either  fide,  upon  a 
€€  balance  of  accounts  ftated."  Where  there 
were  mutual  demands  between  a  creditor 
and  a  bankrupt,  the  Mafter  of  the  Rolls 
'was  of  opinion,  that  upon  an  aftion  at  law  - 
the  defendant  might  fet  off  his  demand  againfl 
the  plaintiff,  as  is  done  in  other  cafes  by  vir- 
tue of  the  ftatute  of  2Geo.  2.  c.  22./  13.  and 
S  Geo.  2.  c.  24./.  6.  and  that  there  is  no  oc- 
cafibn  to  come  into  a  court  of  equity,  to  pray 
an  injunction  to  a  fuit  at  law,  and  that  the 
plaintiffs  at' law  may  account.  Vide  Green's 
Spirit  of  Bankrupt  Laws. 

1  2  Atk.  49. 

Where 
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^Where  perfons  have  mutual  dealings,  fign* 

J<r*gT  the  account  is  not  neceffary  to  make  it  a 

/Iratrcd  one,  but  it  is  keeping  it  any  length  of 

tinns    without  making  an  objedtion,  which 

t>*T~icis  the  perfon  to  whom  it  is  fent. 

J-l/hus  in  the  cafe  of  Willis  v.  Jernegan*. 

XLord  Chancellor  Hardwicke.  There  is  no 
a^^f"<Dlute  neceffity  that  an  account  (hould  be 
&  €=£  *"*ed  by  the  parties  who  have  mutual  deal- 
i*^*  ^£^,  to  make  it  a  ftated  account ;  for  even 
1*^  *"*  ^re  there  are  tranfaftions,  fuppofe  between 
*■  »^merchant  in  England,  and  a  merchant  be- 
y  ^>  rid  fea,  and  an  account  is  tranfmirted  here 
" ^  *^>  *n  the  perfon  who  is  abroad,  it  is  not  the 
"•  .^^  *~*ing  which  will  make  it  a  ftated  account, 
**  *-"*  fc-  die.  perfon  to  whom  it  is  fent  keeping  it 
"  3^  him  any  length  of  time,  without  making 
^  ^*  3^  objection,  which  ihall  bind  him,  and  pre- 
^  ^  *nt  his  entering  into  an  open  account  after- 

^-Xds.     .;..  .      . 


\ 


-And  an  account  in  partnerfhip  trade  (hall 
*"*  cr^^  be  infpefted  after  the  laft  balance,  as  was 
*^  ^  c:ided  in  the  cafe  of  Beak  v*.  Beak  * . 

*     "Where  a  balance  of  accounts  was  (truck  be- 
cen  partners,  on  the  diffolution  of  their  part- 

*  2  Atlc  251. 
-*  Rep.  in  Chz*  190. 

perfhip, 
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nerihip,  it  was  ruled  in  the  cafe  of  Moravia  Vi 
Levi  ?,  that  an  a&iorv  of  aJfumpJU  would  lie  for 
that  balance.  In  that  cafe  the  plain  tiff  and  de- 
fendant bad  entered  into  articles  of  partner- 
fhip, which  contained  a  covenant  to  account 
at  certain  times  $  and  a  demand  arofe  on  the; 
balance  ftruck;  which  it  was  proved  the  de- 
fendant exprefsly  promifed  to  pay  -y  an  objec- 
tbn  was  taken  that  the  a&ion  ifaould  have 
been  covenant,  fcbt  it  was  ruled  that  the  a&ioa 
well  lies,  a*  founded  on  the  exprefs  promife. 
And  this  rule  may  be  faid  to  apply  a  fortiori 
where  the  balance  was  ftruck  on  the  diffolu- 
tion:of  a  partnerfhip^  and  an  account  ftated, 
containing  fuch  balance,  together  with  other 
articles  not  conne&ed  with  it. 

Thus  in  the  cafe  of  Fojler  v.  Allan/on* , 
where  two  enter  into  articles!  of  partnerfhip 
for  7  years,  in  which  is  a  covenant  to  account 
yearly,  and  to  adjuft  and  make  a  final  fettle- 
ment  at  the  expiration  of  the  partnerfhip,  and 
they  difiblve-.the  partnerfhip  before  the  7 
years  are  expired,  and  account  together,  and 
ftrike  a  balance  which  is  in  favor  of  the  plain- 
tiff, including  feveral  items  not  connected  with 
the  partnerfhip,  and  the  defeddaixt  promifes 

y  2T.  R.  43S.-.   -  ••    - •■  •*    -"* 

1  2.T.R.  47J.    -  1  ''■  •   '••• 

to 


r 
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pay  It,  an  aftion  of  aflumpfit  lies  on  fuck 

^**prefs  proraifc.     It  is  no  defence  to  an  ac- 

***>ci  .for  a  debt  due*  that  the  plarmiiF  is  a 

****dciy-and  has  committed  an  aft  of  bank- 

^^ptcy  of  which  the  defendant  had  notice,  no 

^*>mmiffion  having  iffued  nor  proceedings 

**ad  for. that  purpofe:  for  .though  voluntary 

payments  under  fuch  circumftances  are  not 

^xpe&cdpyet  payment*  enforced  by  coercion 

Of  law.  are  valid,  agatnft  the  aflignees,  in  cafe 

any  <:o«jmiffioa  fhould  afterwards  be  taken 

i  This  was  an  aflion  on  an  account  ftatecT, 
and' other 'common  counts.  Plea,  the  gene- 
ral iffue, 

Ort  k  rule'  to  fhew  caufe  why  the  verdift 
which?  hkd  beeh  obtained  by  the  plaintiff  in 
this  caiift5  at  the  laft  York  Affizes,  before 
Pirrfo  BF.^ftiOiild  not  be  fet  afide,  and  non- 
Mr  enWete^'i  it  appeared  that  in  January 
l7^,:tfifephrintifF  and  defendant  had  entered 
into  aYHcfc£of  copartnerfhip  for  feven  years,, 
in  wlikfi  thrte  was  a  covenant  to  fettle  year- 
ly at  CbriflmtiSy  and  to  adjuft  and  make  a  final 
ftttietiient'at  the  expiration  of  the  partner- 
fliip,  when  the  ftock  and  profits  were  to  be 
equally  divided,  and  general  releafes  given. 

In 


z*o  pattfterfljfp— 

In  April  1785,  the  plaintiff  committed  an  aft 
of  bankruptcy,  which  was  known  to  the  de- 
fendant, but  no  commiffion  had  ever  been 
taken  out  on  it.  In  February  1786,  the  par- 
ties came  to  an  agreement  that  the  defend- 
ant fhould  carry  on  the  bufinefs  alone ;  and 
they  then  came  to  a  fettlement  of  accounts, 
in  which  feveral  items  were  included  not  re- 
lating to  the  partnerfhip  account,-  and  the  ba- 
lance being  found  in  favor  of  the  plaintiff  for 
140/.  the  defendant  promifed  to  pay  it. 

The  motion  to  fet  afide  the  verdidt  was 
made  on  tw<x  grounds :  firft,  That  the  adlion 
Ihould  have  been  covenant,  .and  not  ajfumpfit. 
Secondly,  that  the  plaintiff  having  committed 
an  ac5t  of  bankruptcy  which  was  known  to 
the  defendant,  the  latter  was  not  warranted 
in  paying  him  the  money,  as  he  would  be 
anfwerable  again  to  the  affignees,  if  at  any 
time  a  commiffion  fhould  be  fued  out. 

On  the  day  for  (hewing  caufe  the  Court 
defired  to  hear  Cockel  Serjeant,  and  Holrqyd, 
in  fuppoKof  the  rule.    / 

^  The  proper  remedy  in  this  cafe  was  by 
aftion  of  covenant ;  for  the  parties  had  cove- 
named  to  fettle  accounts  and  pay  the  balance, 

and 
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^-*^<3  the  rule  is  that  a  plaintiff  cannot  bring 

^r*   a&ton  ofajumpjii  if  he  has  a  remekty  of  4 

*~*  *^her  nature.     The  dating  of  the  account 

*^^>es  not  change  the  nature  of  the  debt  or  of 

^V*c  remedy.     In  Drue  v.  Tbortie,  the  a&ion 

^*rds-  brought  ajgpinft  the  hufband  alone  on  an 

Account  ftated,  and  for  goods  fold ;  a  fpecial 

v-crdi6t\.*Ms  found,  ftatirfg,  that  the  defend-* 

a!nt^swife^henible,was  indebted  to  the  plain* 

riflf.for  ^oods,   and  that'  after  her  marriage 

-with  the  defendant  they  accounted  with  thft 

plaintiff,  and  a  balance  was  found  due  to  hirx> 

which  the  defendant  prorpifed  to  pay.  There 

it  was  held  that  the  fubfequent  account;  did 

ijot  alter  the  nature  of  the  debt,   and  as  that 

-was  originally  due  from  the  defendant's  wife, 

Judgment  w*s  &vcn  againft  the  plaintiff  be- 

caufc  the  wife  was  not  joined.     In  Herrenden 

v.  P  aimer  >   adminiftratrjx,    the   declaration 

was  on  an  account  ftated  between  the  plain* 

tiff  and  defendant,  on  which  the  latter  was 

found  indebted  as  adminiftratrix,  and  in  her 

own  right.     The  Cpurt  held  the  aftion  did 

not  lie  againft  the  defendant  notwithftanding- 

the  account  ftated,  becaufe  the  demand  in-- 

eluded  two  rights  which  could  not  be  joined* 

So  in  Bull  v.  Palmer j  where  the  pjaintiff 

declared  in  ajfumpfit,  fctring  forth  that  the 

Y  defend- 


cofts,  for  the  a&ion  was  in  right  of  "his 
cutorfhip,  and  the  money,  if  recbvtriJBJS 
have  been  aflets.  Again  it  was  helcHh'i 
H9j  that  a  promife  by  a  defendant  t 
debt  and  cofts  in  confideration  that  the 
tiff  would  (lay  execution  under  a  judj 
recovered  is  not  a  fufficient  confide 
on  which  to  raifc  an  affimpftt :  it  was^ 
Lord  Mansfield,  to  be  turning  a  jti&£ 
debt  into  a  debt  upon  fimple  cdntfafr. 
thefe  cafes  tend  to  fhew  that'  the  ftttin 
Account  rn;  this  cafe  did  not  (bjierfeci 
•original  right  of  aftion,  but  that  the 
riant-warftill  in  force.  Then  the  "rul 
iplies  that  djfumfjjit  wHl  ubriie  where  th 
*  remedy  of  a/higher  nature?.  BeftdeV 
^plaintiff  were  toTecover  in  thrsarftioil 
were  to  fuc  upon  the  covenant  aftert 
the  judgment  recovered  in  this  a&ion ' 
•tiotbe  ^leaded  in  bar.i  Burr.  d.  *  SecV 
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o^t,  vpon  the  adt  of  bankrupty  committed  by 
$erj>iauitUF,  of  which  the  defendant  has 
notice*      . 

...  .Vj1^jkus  lately  held  by  the  Court  in  the  cafe 

f^ijPernc*  y.  Hankey,  that^afcer  an  aft  of 

Jtanl$?uptcy  committed,  no  payment  to  the 

fcaokrupc  can  be  protected,  if  made  by  a  per* 

jlp$  .jjpviqg  notice  of  the  aft  of  bankruptcy. 

-*Tikftt  doftrine  was  founded  upon  the  prmci-  ' 

-jfei  (tap  the  bankrupt  is  not  a  free  agent,  and 

^fffr^eaft  of  bankruptcy  has  not  the  legal 

jljfpofition  of  any  part  of  his  property.  Then, 

ifthc  monfy  could  not  have  been  paid  by  the 

<d£fendant;  voluntarily,  it  follows  of  courfe, 

/bat,  payment  cannot  be  compelled  by  any 

a<5H<#), .  Jp^r  otherwife  this  ftrange  abfurdity 

Uyl  ityi&ice    will  arife,  that    although    a 

dt<bt$r,  who  has  knowledge  of  an  a&  of  bank- 

xuptcy  committed  by  his  creditor,  is  willing 

|Q  a&  bond  fide,  and  to  difcharge  his  debt  ho- 

A$fkly»  yet,  he  mud  neceflarily  be  compelled 

t*  Jx;*r  ,*he  expence  of  an  adton  in  order  to 

Secure  himfelf,  which  may  be  greater  than 

the  ,  whole  amount  of  the  demand.    And 

even  iufferiog  judgment  to  go  by  default 

would  not  protect  him  $  for  if  it  be  a  good 

otge&ion  to  make,  he  would  be  bound  to 

X  2  take 
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take  it;  xttherwife  the  afllgnees  might  re-- 
cover the  debt  from  him  a  fecond  time. 

...       i 

AJhburft  J. — There  is  no  foundation  for 
this  application  oh  either  of  the  grounds 
mentioned  by  the  defendant's  counfel.  It  is 
iirft  obje&cd  to  the  form  of  the  a&*0n,  that 
an  account  dated  will  not  lie,  becaufc  part 
of  that  account  arofe  on  a  partnership  traaf- 
a&ion,  and. that  as  to  that  the  plaintiff*  has  a 
remedy  of  a  higher  nature.  But  by  the  dat- 
ing of  the  account  and  introducing  other  ar- 
ticles not  relating  to  the  partnerihip,  the 
nature  of  the  demand  is  changed,  and  a 
new  caufe  of  a&ion  arofe,  independant  of  the 
articles  of  covenant.  Both  parties  by  agree- 
ment confolidated  the  demand ;  and  the  de- 
fendant mud  be  taken  to  have  thereby  given 
his  confent  to  confider  this  as  a  new  debt  on 
an  account  dated.  Befides,  it  is  for  the  de- 
fendant's benefit;  and  it  is  extraordinary 
that  he  fliould  infid  on  being  harraffed  vmh 
two .  a&ions,  when  the  whole  demand-may 
be  recovered  in  one.  There  appears  to  be 
as  little  weight  too  in  the  fecond  objection.* 
It  is  obje&ed  that  the  plaintiff  cannot  main- 
fain  this  a&ion,  becaufe  he  committed  an 
aft  of  bankruptcy  fo  long  ago  as  in  the  year 

17841 
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i^  &4,  though   it  was  not  followed  up  by  a  . 
co*^anmiflion,  nor  by  any  fubfequent  ftcps  to 
ob>tsinone.     If  this  objection  were  to  prc- 
v^ -a.il ,  it  would  equally  hold  at  any  diftance  of 
"^  *  *r*Mr~%e,  though  it  were   never  in  the  contem- 
F>X  ,a.  nion  of  any  creditor  to  fue  out  a  commif- 
tt<=*xrm.     But  I  think  that,  apart  from  that  con- 
i^cieration*  it  does  not  lie  in  the  defendant's 
^tti  €z>  uth  to  make  the  objeftion.   Where  a  per- 
*«^*  r~*     pays  voluntarily  with  notice  of  the  bank- 
r^>ptc7,  there  the  rule  holds ;  but  liot  where 
^*  ^       pays  by  the  coercion  and  judgment  of  a 
^ourt  of  Law.     An  aft  of  bankruptcy  can- 
not   not  over-reach  a  judgment  recovered. 
I  ^  i  ndeed  it  were  by  collufion,  that  might  al- 
^«x-     the  cafe.     But  there  is  no  pretence  for 
*ay  £  ng  that  there  is  any  collufion  in  rhe  pre- 
*^  *r*  t  cafe. 

Sutter  J.— The  firft  queftion  is,  Whether 
^is   aftion  can  be  maintained   in  its  prefent 
^»*~rri.     The  parties  entered  into  articles  of 
cO-partnerfhip,  in  which  there  is  a  covenant 
**>     adjuft  and  make  a  final  fetrlement  at  the 
e:5^p>iration  of  the  term.     Primd  facte  there- 
fore the  plaintiff  was  entitled   to  bring  an 
a£fcion  on  the  covenant:  if  it  refted  there, 
*He  objeftion  muft  have  prevailed.     But  on 
*He  diffolution  of  the  partnerftiip,  the  parties 
Y  3  icttlcd 
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fettled  an  account.    And  k jg  to  be  obferved, 
that  the  account  was  opt  confined  (p  flatter? 
relating  to  the  partncr£bip,  but  it  i^cU^fe* 
other  articles  for  which  covenant  will  jkH  Ufe 
Therefore  when  the;  defendant  proqiifpd.lQr 
pay  the  balance,  there,  waa  an  end,  9f  tkt} 
covenant.    And  even  if  no  other  artiq}qs,ii^4 
been  introduced  into  the  account  b^t^c^. 
relating  to.the  partncrlhip,  I  fhould^ J^iM  t^, 
of  opinion  that  aflumgfit  would  \ip.    FjprtJ^ 
qucftion  tJfen  would.be.  Whether,  a  ^ftviflujiv 
partner/hip  being  di^olyed,  and  an  af  Wfflty 
fettled,  is  or  is  not  in  point  of  law.a  iufliaq^ 
consideration  for  a  promife  ?  I  have  no  dif-, 
ficulty  in  faying  that,  it  i?.  ,  Nowhere  there 
was  an  expr«fs  promife  by  the  defendant,  to 
pay  the  balance  j  and  therefore  the  cafe  cited 
from  Alleyn  does  not  apply;  for  in  that  cafe 
there  was  no  exprefs  promife.    It  is  objected 
that  the  judgment  in  this  a&ion  could  not 
be  pleaded  to  an  a&ion  brought  on  the  cove- 
nant: but  I  think  it  might,  if  pleaded  with 
proper  averments.    For  a  plaintiff  cannot  re- 
cover a  double  fatisfa&ion :  if  he  has  reco- 
vered a  judgment  in  one  form  of  a&ion,  he 
cannot  afterwards  recover  in  another  for  the 
fame  caufe  of  a&ion.     With  refpeft  to,  the 
other  objection,  in  fupport  of  which  the  cafe 
of  Vernon  and  Hanky  is  cited ;   there  the 

payment 


^z>ayYft€frit;rwas  made  ^rbfontanly  with  know* 
J^dtgicKbf  an  a&  of  battkrtfj$tcy,  which  was 
jf^Ilowed  up  by%  cStartfiffidni    The  affignces 
cran  only  rfccoVeP  r*here  the  payment  hai 
fc*eenr  voluntary,**  arid  with  notice :  but  in  the 
ittfeiii  cafe  there  has'  Kteh  no  com  mi  (lion, 
10*  docquct  was  ftrtick ;  neither  was  there 
.  hy  intention  to  foe  out  a  commiffion ;  and 
:  Tic  defendant  will  hot  be  dronfidered  to  have 
lid   this  demand  voluntarily.      If  indeed 
Jiere  were  any  fraud,  by  the  defendant's  tdl- 
wding  with  the  bankrupt  in  fuffering  a  judg- 
ment to  be  recovered  againft  him,  that  rtoultt 
a  different  cafe.    But  there  is  no  friud 
this  cafe j    the   defendant  has  no  ft^il 
lefeiice,-  and  the  a&ion  is  right  ki  pdrnt  eP 

yrm.  *    -"       ■•'  ;-•: 

4         . . .  ^  \     .no  ; 

Grofe  J.  declared  himfelf  of  the  fame  opi4 
^^^won  on  both  points;  m  ^r; 

/.    /■     *  :  Rule  (Tifcbarged*  » 

-^    v     -    •   •■         .-,  .    ■"        -  .  4o..j 

-  By  the  common  law  none  could  be  charged 
i«;  account,  but  as.  guardian  in  focage,  i«ir 
IrflV  w  receiver,  except  in  favor,  of  otci>- 
c:hahcc;  and  for  the'  advancement  of  trader 
«nd  by  the  law  of  merchants,  one  naming 
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himfelf  merchant,  might  have  an  accounts 
againft  another  naming  him  merchant,  and 
charge  him  as  his  receiver  a.  And  altho' 
a&ions  of  account  may  be  brought  in  fome 
cafes  by  one  partner  againft  another,  yet  ftill 
are  matters  of  account  thought  more  pro- 
perly cognizable  in  equity  than  at  law,  as 
the  party  can  have  a  difcovery  of  all  books, 
papers,  and  writings,  together  with  the  be- 
nefit and  advantage  of  the  defendant's  oath. 
But  fince  the  pra6lical  arts  of  merchants  and 
traders  are  belt  underftood  by  thofe  who  are 
mod  fkilled  in  the  fcience  of  merchants'  ac- 
counts, perhaps  the  readied  way  to  adjuft 
differences  between  partners  is  to  refer  all 
matters  in  difpute  to  perfons  in  their  own  line 
to  fettle  accounts  between  them.  And  we 
have  the  higheft  authority  for  adopting  this 
plan,  becaufe  the  Houfe  of  Lords,  in  mat- 
ters of  account  which  are  intricate,  refer  it 
to  two  merchants  named  by  the  parties,  to 
confider  the  cafe,  and  report  their  opinions 
upon  it. 

Thus  in  the  cafe  of  Gyles  v.  Wilcox  and 
Others  h. 

a  i  Inft.  372.  a.     11  Co.  89. 

h  2  Atk.  144. 

Lord 
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"Lord  Chancellor  Hardwicke— The  Houfc 
of  Lords  very  often,  in  matters  of  account 
^hich  are  extremely  intricate  and  perplexed, 
refer  it  to  two  merchants  named  by  the  par- 
ties, to  confider  the  cafe,  and  report  their 
°P in  ions  upon  it,  rather  than  leave  it  to  a 
jury,. 


ir,x-    ;:    -.  r. '«        .^?ut    tluuot   -jd    mini    vi^ 

E R C H ANT S  and  ttadm *&w 
of  no  difference  between  deling*  Witf* 
a&itmfividqaLor'.  axa-^artnerfh^ftl^i^a^ 
afl?  partners  aae  Wind .  by.  what  any^oW^ 
thcotr  does  in  ifcerr  joint  trade  4(r  ^fcnfefiF/l 
ioz^quaad  hocy  each  partner  mutfr^ve$hft^ 
dered  as  an  autborifecUgent  for  thc-r^ft/ba^ 
fay  the  common  law,  and  the  law-merchant. 

f  ffhua  Mrhert  ti#o  partners  agreed  to  fythrovr 
a*fbm  of  naonfey  of  "a  third  perfon,  but  ^>nly 
one  gave  a  bond,  and  the  other  Witneffed1  ity- 
tbc  money  was  afterwards  entered  in  the 
caih  book  of  the  partnerfhip  j  upon  a  bank- 
ruptcy happemng,  a  joint  commiffioft  wa^ 
taken  out,  and  the  obliged  named  in  fuchr 
bond  was  confidered  entitled  to  come  in  and 
prove  his  debt  under  the  joint  dOmmiflionV 

Solikewife  it  hath  been  ruled1  that  if  two 
paftnersiagreeto^  afum  of  money  to  a  third 
perfon,  tho*ottt  of  their  own  private- cafti' 

they 
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mthty  mud  be  jointly   fucd.      Thus  it  was 

3idd  in  the  $afe  §f  fyfrj  v*  Tfybey*  *whcr* 

"«here  was  a  contrail  made  by  two  partners 

^tyfWty  ^rtain  faip,f*£ .*noiw# -to^thyrjk 

j>erfon  equally  out  of  their  toyon  private  cajb. 

This  w^  an  afiion  in'afit&pfib  fortify 
ufe  and<HSUpation  of  a  (hop,  counting,  h<*ul£,L 
and  chambers,  part  of  a  meffuage,  with  the* 
&ppu{teh£f}£es*  f£c.  quantum  meruit y  roone^ 
jDa>dj;  J*W  out>  and  expended,  money  Inaifc 
and  ^dvaqped,  money  had  and  I'cceivcdy  <3av^ 
*cmg?s  2oo/<  !.m->v 


Plea  in  abatement,  "  That  the  promifes, 
^*r^aojr,^*cre  made  by  the  defendant  ^d 
one  Gtprz*  Betbell  jointly,  and  not  by\  thn* 
defeijdaii^only*  6fr." 

Repljcafjoq,  That  they  were  made  by  the 
def^nd^nqfl^y,  and  ncx;  by  hirp  and  the  faid 
Grtfr^jo'yuly,  &c.  On  which  jflue  was 
jdiped,  ^ftd  3  verdift  found  for  the  defends 
antv,7*^,  ixi^^eriai  fafts  of  the  cafe  were 
thefe:  By  articles  of  partner  (hip  entered  into 
ia.,1774,, fretweep  David  Humphries  of  the 
one  fpn*  and  Richard  Byer*  (hufband  of  ah©: 
plaintiff)  3^*  Itofoy  (the  defendant),  and* 

b  H.  BlackfL  R«p.  236. 

George 
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Getrge  Bethell  of  the  other  part;  it  w^ 
agreed,  amongft  other  things,  that  Byer^ 
Dvley,  and  Bethell,  fhould  carry  on  in  part 
aerfhip  the  trade  of  a  holier  for  i4years^* 
and  purchafe  the  flock  in  trade,  utenfils,  ancfc^ 
fixtures  of  Humphries :  that  Humphries  fhoulA^ 
grant  to  Byers  a  leafe  of  the  houfe,  &c.  — 
where  the  bufinefs  was  carried  on  for  twenty-  >- 
one  years,  at  the  rent  of  50  /.  clear  of  all 
taxes,  payable  quarterly,  by  and  out  of  the 
private  cajh  of  Byers  -y  in  which  kafe,  a  room 
fhould  be  referved  for  the  ufe  of  Humphries^ 
during  his  life,  and  after  his  death  for  the 
ufe  of  Byers ;  that  the  bufinefs  fhould  be 
carried  on  by  Byers,  Dobey,  and  Bethell,  m 
the  fhop  and  other  parts  of  the  houfe  as  it 
had  before  been  done  by  Humphries -,  that 
Byers  and  his  family  fhould  live  in  the  houfe; 
that  Byers  fnould  during  the  parrnerfhip,  as  a 
compenfation  for  the  ufe  of  the  fhop  and 
pre  mi  fifes,  he  paid  equally  by  Dobey  and  Bethell 
cut  of  their  own  private  cajh  25  /;  yearly,  by 
quarterly  payments,  and  that  they  fhould 
pay  Byers  a  mciety  of  all  taxes  whatsoever, 
for,  or  on  account  of,  fuch  houfe  and  pre- 
mises :  that  if  either  of  the  partners  fhould 
cie  and  leave  a  mdov?,Jbepould,  if  foe  chofe, 
le  taken  into  the  partnerjhip  for  the  remainder 
of  the   term  :   that  if  Byers  fhould  leave  a 

widow, 


a«  frettoeen/  &c.  333 

**widow,  arid  (he  (hould  continue  in  the  buf?i*eft 

^with  thp  furviving  partners,'  then Jhe  JbottldhtAi 

-*be  /aid  boufe  upon  the  fame  terms  and  condi- 

-Jious  as  he  would  have  holden  it,  if  he  had 

ieen  living,  £fo 


'5* 


Byers  died  in  1778;  his  widow,  the  plain- 
tiff,  continued;  in  the  partnerlhip  wkh  the  de- 
fendant and  Betbell,  till  the  expiration  of  it; 
When  ibe.  brought  this  action  to  recover  ni> 
105.  half  the  annual  rent  of  25/.  (far  the 
%*fe  of  (tie  houfe,  &c.  which,  was  to  be  paid 
-equally  Gut  of  the  private  ca(h  of  the  defends 
*smc  aad  Betbell,  according  to  the  articles)* 
together  with  the  rent  for  part  of  a  year  pre* 
-ceding  thp  expiration  of  the  partnership,  and 

half  of  one  moiety  of  the  taxes,  as  the  dc- 

feodantVihare  under  the  articles* 

-  - .  .  * 

A  rfclfc  having  been  granted  to  {hew  caw  fit 

why  the  nreniidfc  ihould  not  be  fet  afide,  aiut 

i  new*  trial  granted ; 

•  Bvnd&erj.  fliewed  caufe,  and  contended 
that  the  words  <c  to  be  paid  equally"  made 
Do&ey  .and  Bethell  joint  tenants,  and  not 
tenants  ip  common.  This  conftruftion  would 
be  put  on  the  like  words  in  a  deed  ;  and  if 
words,  of  grant  be  thus  conltrudted,  fo  alio 

ought 


Wight  wordsWftrider/'  ^ftfiou^  iii  will* 
*nd  (feeds  of  cbhV^yinec  ftfe c&l  ft#u4  6* 

inake  a  jointenancy.     iSaik^jfyfc  3HrJTv» 

~:  Watjpn  Sg$.< :(qs  <th<?  plaifKifF  argued  ^ that 
«,?ke  iponey^^  agreed  to  **  wW;£*to*df 
thp.  prints  jcafh'*.  pf  £to&y  an4  JSW^WAr  <fo  Mw 
JB.tetR^^F  .them  feparai^Jy*  aftd.  notiXHof 
the.  joiflfc  #9ck ;  There  coujd  Jbe^nozjoitat 
ppj;yat£oafl> ;  the  e^pFefllqn,  co  be  p«d«^ttt 
ly>rCpqld  <^nly  mean  that  each  ihould  p^r:* 
ipbiejy^  .a57vtand  the  words  frtottexafa 
$$1!, tjiflt  -theft  we  individually,  anfwe&ble; 

...Xjptd  Luigbfarougb.  If  one  of  them  had 
died,  would  Byers  have  been  cntkled  only  to 
%%L  \os.l  ;Th£.  intereft  in  the  trade  tarould 
haye  furvivedjf  yet.  according  to  thc-argunaent 
pf  the  plaintiff,  though  that  intereft  woulfi 
haveXurvived  to  the  partnering,  Byers  v?ovAd 
hav.e  been  reduced  to  12/.  iqj.  Itwasia. 
its  nature  a  joint  undertaking. 

*  Gottldattd  Heath  J.  of  the  fame  opinion. 


onty^aq  tfat^  p*£ 

but  of  th?  partp^j^m^k,,)^^ coptqift 
was  joint  between^  e^$umd  RetbeUr ;  a*,  ■  fle- 
latin^to  a  {bird  p,erfon.    .  .  ,u 

Rule  difch^rgfda 

In  a  firm  or  company  where  the  partner* 
are  jointly  concerned  iti  any  trade  or  bufiriefs, 
tkdbooks  ait  fcept  iti  the'  name-oFAe  wtfole, 
aftd  thr  ftoek  being  joint,  it  BunderftoddTlijr 
Merchants  that  there  can  be  tio  othei"riie  theft 
of  ft  a  ting  aAy  occurrence,  that  can  happen H 
trade  between  the  partnerfhip  and  third  ^er- 
ions,  ocherwife  than  if  carried  on  by  a  fihgti 
perfon;  the  company  being  relatively  fo  corrffc- 
dered  by  affimring  a-tftle  which  includes  ^ 
whole ;  therefore  the  mode  of  traffic  muft  in 
ftll  refpe&s  be*  confidered  the  fame  between 
partners  and  thir#  per  forts,  as  with  aA  indfc 
vidua!  tfterchaiit  and  th#  world.  And  is  afl 
l«^at'Jj|WC»dings  by  or  agirfnft  partners  re- 
%#&tag'twy  joint  contraft  or  undertaking 
%kh -third  pejrfbns,  it  is  neceffary  that  thfc 
partners  4hodkl  be  joined,  btherwife  advan- 
tage may  be  taken  of  the  omiffion. 

Thv$  it  WW  ruled  in  the  cafe  6(  Leglije  v. 
Cbampantc  c.      Where  there  is  a  partnerfhip 

:*^V  Ca  c  *  Str*.  820. 

demand, 
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demand,  all  the  partners  Jhould  join  in  the  ae- 
tion>  for  the  contrafl:  and  undertaking  is  joint; 
and  if  in  fuch  cafe  one  partner  only  brings 
the  aftion,  tlie  defendant  may  take  advantage 
of  it  at  the  trial,  and  non'fuit'the  plaintiff;  tor 
the  contract  is  not  the  fame  :  but  in  the  cafe 
of  a  tort,  this  mud  be  pleaded  in  abatement. 

Therefore,  in  the  cafe  of  Graham  v.  Robin* 
fond,  where  the  plaintiffs  were  partners  .with 
two  other  perfons  of  the  name  of  Grant  j  and 
they  were  joint  owners  of  a  privateer  which 
cruijed  in  company  with  the  defendants,  un- 
der an  agreement  to  fhare  the  prizes  equally, 
They  took  a  prize/in  the  Mediterranean,  which 
was  condemned  at  Mimxca^  and  divided  thQ 
money  arifing  from  the  fale :  the  fentence 
there  was  afterwards  reverfed  here,  and  refti- 
tutiqn  ordered :  upon  which;  the  plaintiffs  alone 
paid  the  whole  money,  (their,  partners  having 
become  bankrupts)  and  now  fued  the  defend* 
ants  for  the  moiety,  and  they  were  nonfgitr 
ed ;  for  if  the  money  was  partnerlhip  proper- 
ty, the  adlion  fhould  have  been  in  the  name  of 
all  the  partners  \  if  it  was  their  own,  each 
fhould  have  had  his  own  aftion. 

Yet,  it  is.  hejd  that  after  a  feverance  one 

alone  may  fue.     As  in  the  cafe  of  Garret  v. 

*  2  Term  Rep.  282. 
'  1  Tay- 
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Tm<ayJore>  where  three  had  Employed  the  de- 
fendant to  fell  fome  timber  for  them,  in  which 
they  were  jointly  concerned;  two  of  them  he 
had  paid  their  exaft  proportion,  and  they  had 
given  him  a  receipt  in  full  of  all  demands; 
the:  third  now  brought  his  aSHonfor  the  remain^ 
dcr~^  being  his  Jhare  i  and  it  was  obje&ed,  that 
as  this  was  a  joint  employment  by  three,  one 
alone  could  not  bring  his  aftion:  but  it  was 
roled  by  Lord  Mansfield,  That  where  there 
h&d  been  afeverance,  as  above  dated,  that  one 
alone  might  fue. 

S  o  it  was  held  in  Kirkman  v.  Newft'eai  £ 
wher«  the  aftion  was  for  the  ufc  and  occupa- 
tion of  a  houfe,  it  appeared  that  the  houfc 
^^is   the  property  of  fix  feveral  tenants  in 
common  .  to  all  of  whom,  except  the  plain- 
ti  €F,  the  defendant  had  paid  his  rent :  and  this 
a.«5tion  was  for  his  fliare  of  the  whole  rent. 
It  was  objedted  that  one  tenant  in  common 
*lone  could  not  bring  this  a&ion,  but  that  all 
°vight   to  join :  but  Lord  Mansfield  over- 
ruled the  objeftion,  and  the  plaintiff  reco- 
vered. 

Upon  an  indebitatus  ajfumpfit  again  ft  feve- 
r*l,  a  joint  debt  on  contradt  muft  be  prov- 
*  Sitt.  G.  Hall,  Triii.  4  G.  3.  MSS"  Efp.  1 17. 
£   Sitt.  Weilm.  M.  1776.   MS3.  Efp.  117. 

Z  ed; 
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cd  g ;  for  it  is  different  in  contracts  from  wh^^ 
it  is  in  torts,  which  are  feveral,  and  in  whic^ 
one  alone  may  be  found  guilty. 

And  there  muft  be  either  an  exprefs  or" 
implied  promife  to  found  this  adion  upon  h, 

Notei>  That  a  promife  before  it  is  broken 
may  be  difcharged  by  parol  agreement :  but 
after  it  is  broken  it  cannot  be  difcharged  with- 
out deed  by  any  new  agreement,  without  fa- 
tisfa&ion. 

Sok  he  may  give  in  evidence  on  the  gene- 
ral iffue,  that  the  plaintiff  has  a  partner,  for 
then  it  would  not  be  the  fame  contrail.  For 
the  gift  of  the  aftion  is  the  fraud  and  delufion 
that  the  defendant  has  offered  the  plaintiff  in 
not  performing  his  promife,  and  therefore 
whatever  goes  to  fhew  there  was  no  contract, 
or  that  it  was  performed  and  releafed,  or  that 
there  was  no  confideration,  goes  to  the  gift  of 
the  aftion,  becaufe  there  could  be  no  delufion 
or  fraud  to  the  plaintiff  at  the  time  of  the 
a&ion  brought, 

S  Buller'sN.  P.  129. 

h  Ibid. 

i  2  Lev.  144.     Ca.  K.  B.  558.     1  Mod.  259. 

k  BullerN.  P.    15a. 

Sq 
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TJq  lie  may  give  in  evidence  that  the  pro- 
**"*-*  ife  was  made  by  him  and  another  jointly  l.; 
^Hough  in  regard  to  this  there  has  been  fome 
*^*:itude  of  late  in  the  condudt  of  mod  Judge3, 
^**  lio  will  not  nonfuit  a  plaintiff  on  fuch  evi- 
dence, unlefs  it  appear  clearly  that  the  plain- 
tiff knew  there  were  more  partners  than  he 
*^  ^s  brought  his  aftion  againft,  for  he  gave 
"Credit  only  to  fuch,  and  therefore  the  law 
-*>iay  well  xaife  an  ajump/it  in  them  only. 

And  in  a  late  cafe,  where  two  perfons  were 
jDartners,  and  the  plaintiff  dealt  with  them  as 
"luch,  and  intitled  his  account  *c  Cole  and 
£bute"  bat  brought  his  adtion  againft  one 
only,  and  was  nonfuited  at  the  Affizes  $  the 
Court  fet  afide  the  nonfuit,  and  granted  a 
siew  trial.     Rice  v.  Shute  » . 

This  was  an  aftion  brought  againft  one  part- 
ner dnly,  upon  a  partnerjhip  account. 

At  .the  trial,  (which  was  before  Mr.  Juftice 
Bathurjl)  the  defendant  gave  evidence  that 
there  was  another  partner  (named  Cole)  who 
was  not  joined  in  the  attion,  as  a  defendant; 

•    ]  Segar  and  Randal,   Mic,  24  Car.  2. 
01  Bur.  2611.     2  Black.  Rep.  695.  S.  C- 

x     Z  2  which 
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which  he  ought  to  have  been,  as  the  plaintiff 
knew  the  fadt  to  be  fof  Whereupon  the 
plaintiff  was  nonfuited, 

Mr.  Serj.  Burland  moved  (upon  the  5th  q( 
this  inftant  May  1770),  on  behalf  of  the  plain- 
tiff, to  fet  afide  this  nonfuit,  and  to  have  a 
new  trial, 

It  appeared  upon  the  Judge's  report,  that 
the  plaintiff  could  not  but  know  of  the  parN 
neHhip ;  for  that  all  the  letters  (hewed,  and  it 
was  even  ftated  upon  the  very  account  itfelf, 
cc  that  Cole  and  Sbute  were  partners."  So 
that  the  plaintiff  was  not  furprized  by  the  de- 
fendant producing  this  evidence  of  a  partner- 
fhip :  on  the  contrary,  he  had  brought  his 
a&ion  in  this  manner  againft  the  prefent  de- 
fendant alone,  with  a  deliberate  defign  to  take 
fome  advantage  of  him* 

The  Serjeant's  objection  was,  that  this 
matter  could  not  be  given  in  evidence,  but 
ought  to  have  been  pleaded  in  abatement. 

The  Court  gave  him  a  rule  to  fhew  why 
the  nonfuit  fhould  not  be  fet  afide,  and  anew 
trial  had, 

Mr, 


r 


^lr.  Serj .  Davy  now  (on  this  1 4th  day  ot 
l&Tir})  ihewed  caufe* 

He  faid,  it  would  be  very  mifchievous,  if 
^  "jperfon  having  a  demand  upon  a  partnerfhip 
^t^ould  be  at  liberty  to  cull  out  one  particular 
I^^rtner^and  bring  an  aftion  againft  him  alone* 
-*^  sving  out  the  reft  of  the  partners. 

In  the  Cafe  of  Bcfon  v.  Sanford,  2  Salk.  4+0; 

^  Vie  Court  held  <c  That  all  the  part-owners 

^^t"  the  (hip  muft  be  joined  t"  and  they  gave 

J  Vidgment  for  the  defendant,  becaufe  all   the 

Owners  Were  not  joined* 

This  may  undoubtedly  be  pleaded  in  abater 
9nent>  but  it  is  not  neceflary  that  in  all  cafes 
>vhatfoever  it  tnuft  be  pleaded  in  abatement : 
in  fome  cafes,  and  under  certain  circumftan- 
<es,  and  partly  where  it  is  within  the  plain- 
tiff's own  knowledge  "  that  there  are  more 
partners*"  it  may  be  given  in  evidence^  with- 
out pleading  it  in  abatement* 

Here>  the  plaintiff  knew  that  Cole  was  part- 
ner with  the  defendant.  He  was  not  furpriz- 
ed  by  this  evidence  t  he  afted  with  his  eyes 
open,  and  with  a  deliberate  defign  to  take  an 
unfair  advantage. 

2  3  If 
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If  the  defendant  had  pleaded  in  abatement^ 
he  mud  hzvzjhewn  who  his  partners  were*, 
and  then  the  plaintiff,  being  thus  informed  who 
they  were,   mud  have  brought  a  new  a&iorv 
againft  them  all.     But  in  the  prefent  cafer 
the  plaintiff  already  knewy  of  his  own  previous 
Knowledge,  "  who  were  the  partners :"   and 
therefore  he  was  as  much  obliged  to  bring  his 
action  originally  againft  them  all,   if  he   had* 
come  at  that  knowledge  only  by  the  defend- 
ant's  plea   in   abatement.     As    foon   as    he 
knows  who  the  partners  are,  he  is  obliged  to 
bring  his  adtion  againft  them  all  j  however 
he  may  come  at  this  knowledge,   he   cannot,, 
after  having  obtained  this  knowledge,  f£le<St 
one,  and  omit  the  reft.     Its  being   pleadable 
in  abatement  fhews  that  he  cannot  omit  any 
one,  if  in  fadt  there  are  more  than  one  j  and 
if  he  does  know  it  before  he  brings  his  a<5liony 
it  is  more  expeditious  and  more   reafonable^ 
that  he  (hould  join  them  all  at  fir  ft.     And 
though  it  may  have  been  heretofore  holden 
cc  that  it  could  not  be  given  in  evidence,"  yet 
that  was  only  an  opinion  at  Ni/i  Prius  :  there 
never  has  been  any  fuch  determination  of  this 
Court,, or  any  where  clfe  in  your  Lordlhiprs 
time-     And  if  it  has  been  ever  holden  <c  that 
it  was  fufficient  to  make  the  aiiing  partners- 
defendants,"   the   rule   has   b^cn  fince  efta- 

blifhedy 
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*^Iiibcd,  "  that  all  muft  be  joined,  ifknown.,v 
^~~3e  therefore  prayed  that  the  nonfuit  might 
^>c  recorded. 

Serjeant  Burlbnd  was  proceeding  to  fup- 
^port  his  rule,  but  was  flopped  by  Lord 
JVIansfield,  as  not  being  neceffary. 

Lord  Mansfield.— To  be  fure>  adiftinftioA 
is  to  be  found  in  the  books  between  forts  and 
vfjumjfits :  cc  That  in  torts,  all  the  trefpaffers 
cc  need  not  be  made  parties  :  but  in  a&fons 
<c  upon  contrast,  every  partner  muft  be  made 
cc  a  defendant."  Many  nonfuits,  much  vex- 
ation, and  great  hindrance  to  juftice,  have 
been  octafioned  by  this  diftinftion.  It  muft 
have  been  introduced  originally  from  the  re- 
femblance  of  convenience^  that  there  might 
be  one  judgment  againft  air  who  were  liable 
to  the  plaintiff's  demandw  But  experience 
fhews  that  convenience,  as  well  as  juftice,  lies 
the  other  way.  All  contradb  with  partners 
are joint  dndfeoeral :  every  partner  is  liable 
to  pay  the  whole,  in  what  proportion  the 
others  fhould  contribute,  is  a  matter  merely 
among  themfelves.  A  creditor  knows  with 
Whom  he  dealt,  but  he  does  not  know  the 
fecret  partner.  He  may  be  nonfuited  twent/ 
times  before  he  learns  them  all  s  or  driven 
Z-4  into 


344  J&ttwrffjfp-^ 

irtoa  fuit  in  equity,  for  a  difcovery  c*  wH<* 
they  are."      It  is  crutl  to  turn- a  creditor 
round,  and  make  him  pay  the  whole  cofts  of 
a  nonfuit,  in  favour  of  a  defendant  who  is  cer- 
tainly liable  to  pay  his  whole  demand  ;   and 
who  is  riot  injured  by  another  partner's  noo 
being  made  defendant,  becaufe,  what  he  pays, 
he  mtift  have  credit  for,  in  his  account  with 
tube  partnerlhip.      Upon  this  point,  I  very 
early  confulted  the  three  other  Judges  of  this 
Coprtv  Mr.  Juftiee  Dentfoti,  Mr.  Juftiee  Fof- 
ttr,  tand  Mr.  Juftiee  WUmot.     They  were  all* 
of  opinion,   "  that  the  defendant  ought  to 
f  lead  it  in  abatement  $  he  then  muft  fay,  who" 
the  partners  are."     If  the  defendant  does  not 
take  advantage  of  it  at  the  beginning  of  the 
fuit,  and  plead  it  in  abatement,  it  is  a  waver 
of  the  objeftion.     He.  ought  not  to  be  per- 
mitted to  lie  by,  and  pus  the  defendant  to  the. 
delay  and'  expence  of  a  trial,  and  then  fet 
up  a  plea  not  founded  in  the  merits  of  tht 
cattfe,  but  on-  the  form  of  proceeding.     The  old 
cafes  make  no  diftin&ion  between  the  plain- 
tiff's knowing  of  a  partnerihip,  or  not.     Here, 
indeed,  the  plaintiff  knew  of  it;  but  the  pre- 
fent  defendant  was  the  perfon  with  whom  he 
tranfa&ed.     He  muft  be  allowed  this,  in  his 
account  with  the  other  partners.    No  injuftice 
is  done  to  the  defendant  by  allowing  the  plain- 

tiff 
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*^ifFto  recover,  but  great  injuflice  is  done  to 
^jfcic  plaintiff  by  allowing  the  nonfuit  to  (land  * 
^Jtid  what  is  ftill  worfe,  a  mode  of  litigation 
^^llowed  which  is  highly  inconvenient. 

Mr.  Juftice  Afton  concurred.  He  faid, 
**hat  hisLord(hip  had  gone  through  the  whole  * 
3»e  would  not  repeat  what  had  been  already 
trieittidned,  but  he  obferved  that  there  was  no 
netefflty  for  admitting  it  to  be  given  in  evi- 
dence, nor  any  inconvenience  in  pleading  it 
in  abatement;  and  the  not  pleading  it  in 
abatement  feemed  to  be  a  waver  of  the  ob- 
jection. 

The  cafe  in  which  Mr.  Juftice  Yates  tried 
the  caufe,  was  a  contract  about  wood,  but  it 
was  never  decided  here  by  the  Court. 

He  took  notice  that  upon  a  joint  bond  the 
adion  cannot  be  brought  againft  one  of  the 
obligor*  only.  This  was  the  point  of  a  cafe 
in  Mkhaelmas  Term  1750.  24  G.  2.  in  this 
Court,  which  was  argued  by  the  late  Lord 
IJfford:  the  name  of  it  was  Homer  v.  Moore. 
[I  have  a  note  of  this  cafe.]  Non  eft  faRum 
was  pleaded,  and  the  jury  found  it  to  be  the 
deed  of  both. 

Mr. 


Mr,  Serjeant  Hewitt  moved  in  arreft  C^ 
judgment,    upon   the   face  of  the   declara  — 
tion.     He  acknowledged  that  it  could  no^^1 
have  been  moved  in  arreft  of  judgment,  if  itr^ 
had  not  appeared  upon  the  face  of  the  decla- 
ration ;  but  it  there  appeared  that  both  had 
fealed  the  obligation,  and  both  were  living. 
He  owned  that  if  it  had  not  appeared  upon 
the  face  of  the  declaration,  it  muft  have  been 
averred.     Mr.  FcrJy  who  was  for  the  plain* 
tiff,  gave  it  up,  and  the  judgment  was  ar- 
retted. 

Mr.  Juftice  Willes  and  Mr.  Juftice  Black* 
Jicne  being  both  of  the  fame  opinion* 

The  whole  Court  were  unanimous  that 
the  nonfuit  ought  to  be  fet  afide,  and  a  new 
trial  had. 

Rule  made  abfolute. 

Where  art  a&ion  is  brought  againft  two 
joint  debtors,  and  one  only  appears,  the  cre- 
ditor may  have  judgment  for  his  whole  debt 
againft  the  perfon  appearing,  and  by  default* 
againft  the  perfon  who  does  not  appear  n. 

jr  n  2  Atk.  307. 

If 


If  an  a&ion  is  brought  againft  one  partner 
only,  no  advantage  can  be  taken  of  the  omit 
Sion,  but  by  plea  in  abatement* 

Thus  in  Abbott  v.  Smith0,  which  was  3 
cafe  on  indebitatus  affumffit.  On  general  if- 
fue  pleaded,  verdift  for  the  plaintiff.  It  ap- 
peared on  the  trial,  that  the  defendant  Smith 
and  one  Robin/on  were  merchants  in  partner- 
fliip,  and  that  partnerfl-rip  notorious.  That 
the  dealing  upon  which  the  prefent  aftion 
was  founded  was  tranfadted  between  Abboif 
and  Robinfcn  only,  but  upon  the  partnerfliip 
account,  and  that  at  the  time  of  bringing  the 
aftion,  the  partnerfliip  was  diffolved. 

Glynn,  fupported  by  Walker%  moved  for  a 
new  trial  laft  Michaelmas  term,  becaufe  ic 
appeared  upon  evidence,  that  the  a&ion  was 
mifconceired,  and  ought  to  have  beei> 
brought  againft  both  the  partners  -,  where- 
fore he  infifted,  that  the  Judge  who  tried 
the  caufe,  (Mr.  Juftice  Nares),  ought  to  hare 
aonfuked  the  plaintiff. 

No  caufe  was  fhewn  laft  term  on  account 
of  the  indifpofition  of  the  Chief  Juftice,  and 

o  2  Black.  947. 

this 
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this  being  a  matter  of  extenfive  precedent, 
it  was  wifhed  to  be  determined  in  a  full 
Court. 

And  now,  Davy  for  the  plaintiff  fhewed  for 
caufe,  that  it  had  been  already  determined  in 
the  cafe  of  Rice  and  Shute  hi  the  Kings 
Benchy  Pafcb.  10  Ceo.  3.  That  where  a  man 
deals  with  two  or  more  partners ,  he  majr 
bring  his  a&ion  again  ft  any  of  them  at  his 
option,  and  his  leaving  out  the  others  is  only 
pleadable  in  abatement.  And  this  cafe  is 
ftronger  than  that,  for  here  the  credit  is 
proved  to  have  been  given  to  the  partnerjbip 
account.  And  therefore  as  the  undertakings 
of  the  partners  are  feveral  as  well  joint,  they 
are  feverally  liable  to  an  aftion.  'Tis  true 
there  is  an  old  cafe  where  the  contrary  doc- 
trine is  laid  down,  that  of  Bqfon  and  Sanford, 
Salk.  440.  3  Mod.  321.  Shower  29.  ior. 
3  Lev.  258.  Carth.  58.  There  it  was 
argued,  that  becaufe  all  the  owners  of  a 
veffel  muft  join  as  plaintiffs  in  an  a&ion 
againft  a  ftranger,  therefore  a  ftranger  muft 
join  them  all  when  he  brings  an  aftion  agaiffft 
any  of  them.  But  this  is  a  ftrange  non  fequi- 
tur.  The  owners  themfelves  know  who  is 
owner  and  who  not :  a  ftranger  may  not  have 

knowledge. 
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^^^wledge.     And  the  authority  of  this  cafe 
^  been  ftiaken  by  many  determinations  at 
^Ji  Priusy  and  this  of  Rice  and  Sbute  by  the 
^>urt.     It  is  fit  that  the  defendant  (hall  be 
"*-iven  to  his  plea  in  abatement,  if  it  were 
**nly  for  this  reafon,  that  in  a  plea  in  abate- 
ient  the  defendant  muft  name  all  the  part- 
*r*ers,  fo  the  plaintiff  cannot  miftake  a  fecond 
^  itoc. "  But  when  given  in  evidence  on  the 
^general  iffue,  the  defendant  may  (hew  at  firft 
one  other  partner,  the  next  time  two,  and  fq 
on,  to  his  cndlefs  vexation. 

Gfyn  and  Walker,  in  fupport  of  the  rule, 
contended,  that  this  cafe  was  diftinguifhable 
from  that  of  Rice  and  Sbute,  becaufe  there 
the  aftion  was  brought  again  ft  the  offing 
partner,  whereas  here  the  dealing  was  with 
Robi$fony  and  not  with  the  defendant  Smith. 
You  muft  admit  notice  of  the  partnerihip, 
before  you  can  bring  a&ion  againft  a  non- 
fcdting;  partner.  That  all  contracts  by  part- 
ners are  primd  facie  joint,  and  require  fpe- 
cial  circumftances  to  make  thena  feveral.  It 
never  was  the  opinion  of  the  Judges  in 
Jit/on  and  Sandford  that  invifible  partners 
might  itart  up  from  time  to  time  and  per- 
plex the  caufe :  Their  idea  extends  only  to 

known 
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known  and  vifiblc  partners,  as  in  the  prefent 
cafe. 

In  Lloyd  •and  Green*  at  Shrewjbury  Af- 
Uzes,  the  4th  of  jfyril  17-67,  the  cafe  was, 
that  Lloyd  fold  fome  wood  to  one  Wilkinfon, 
who  abfeonded:  and  Lloyd  afterwards  dis- 
covering that  Green  was  a  partner  with  WiU 
kwfon>  brought  an  a&ion  againft  Green. 

Tales  Juftice,  held  that  an  a£tion  might 
lie  againft  Wilkinjan  only,  or  againft  Green 
and  WilkinJon>  but  not  againft  Green  alone, 
and  that  the  plaintiff  ought  to  be  nonfuit: 
but  however  made  a  cafe  of  it:  which  not 
being  &t  down  in  time  was  never  argued. 
As  to  pleading  this  in  abatement,  it  is  im- 
pofljble.  It  is  a  plea  in  chief:  it  denies  the 
whole  declaration,  it  fets  up  a  joint  contradt, 
where  the  plaintiff  declares  on  a  feverai  one  : 
and  therefore  amounts  to  the  general  ififue. 
And  no  inftance  of  it  can  be  found  in  the 
books.  It  would  produce  more  fraud  and 
confufion,  than  it  can  be  fuppofed  to  re- 
medy. 

Afterwards  in  the  fame  term,  De  Grey 
Chief  Juftice  delivered  the  opinion  of  the 
Court, 

There 
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There  are  two  confiderations  neceflary  for 
the  Court  to  decide  upon  in  this  cafe.  i.  The 
xuture  of  the  contract.     2.  The  manner  of 
'•he  fuit.     The  laft  is  confequential  upon  the 
^former.      The  contract    when    made   with 
^partners,  is  originally  a  joint  contract,  but 
^anay  be  feparate  as  to  its  effe&s.     Though 
sill  are  fued  jointly,  and  a  joint  execution 
*aken  out,   yet   it  may  be  executed  againft 
+*one  only.     Each  is  anfwerable  for  the  whole, 
^and  not  merely  for  his  proportionable  part. 
~T,quity  muft  be  called  in  to  make  the  reft 
^contribute.     A  creditor,  being  party  to  the 
«^contraft,   is  bound  both  by  law  and  con- 
^■cience,  to  do  all  that  is  neceflary  to  effc&u- 
-=ite   the  contract.     He  may  fue  one  of  his 
^debtors  only :   but  if  the  defendant  calls  on 
-iiim  to  make  all  the  reft  defendants,  he  (hall 
~Xje  obliged  to  do  it.     It  is  juft  that  it  fhould 
^>e  fo.     i.  That  all  may  aflift  in  the  defence. 
~Q.  That  all  may  enter  into  a  rateable  contri- 
bution   to    pay   what    (hall    be    recovered, 
^d.     To  take  away  all  colour  and  pretence 
^>f  collufion.     Where  the  fuit  is  only  brought 
sgainft  one,  the  law  perhaps  cannot  do  com- 
plete juftice  in  the  fame  fuit.     I  know  of  no 
Avrit  of  contribution.    But  in  another  fuic,  for 
money  laid  out  for  the  other's  ufe,  contribu- 
tion may  in  effedt  be  obtained.     A  Court  of 

Equity 
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Equity  does  complete  juftice  at  once,  by 
calling  all  parties  before  the  Court.  So  at 
law,  if«  the  defendant  means  to  take  advan- 
tage of  the  partnerfliip,  it  ought  to  be  pleaded 
in  abatement:  elfe  it  is  fuppofed  to  be  wav- 
^ed.  As  it  is  for  the  benefit  of  the  defendant, 
he  ought  to  claim  it  in  the  earlieft  ftage,  and 
not  put  die  plaintiff  to  the  trouble  of  making 
cut  his  cafe,  and  then  bring  this  obje&ion 
after.  In  Bofon  and  Sandford  all  the  Judges 
agreed,  that  if  the  matter  could  be  pleaded 
in  abatement,  it  ought  not  to  be  given  in 
evidence:  and  Bolben  Juftice  held  that  it 
anight  be  fo  pleaded. 

Holt  and  the  other  two  Judges  doubted, 
fcecauie  it  was  faid  to  amount  to  the  general 
iffue  by  denying  the  point  of  the  aftion.  But 
furely,  faying  that  another  perfon  contracted 
at  the  fame  time  that  I  did,  is  not  faying  that 
I  did  not  contract.  In  the  cafe  of  joint  bonds 
thisdo&rine  isftrongly  fupported,  Whelfdale's 
cafe,  5  Co.  1 19.  Stead  and  Mobun,  Cro.  Jac, 
152.  If  non  eft  faftum  is  pleaded  to  an  aftion 
brought  againft  one  obligor,  proof  of  a  joint 
^obligor  does  not  vitiate  the  a&ion. 

So  in  Chappie  and  Vaughan^  1  Sautid.  291. 
%  Keb.  525,  reported  alio  1  Vcntr.  34.     1  Si- 

derf, 
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*3erf.  420.  and  Jfcue  and  Hollingwortb,  Cro. 

Jiliz.  494.  and  &?>'ir  and  Cbaytor,  i  £#/w» 

^95.  is  exprefs  that  fuch  objeltion   is  not 

^pleadable  in  bar,  but  in  abatement.     It  is 

*rue  thofe  were  fpecialties,  and  this  a  fimple 

contrail.     But  the  reafon  is   analogous  in 

both.     Proof  that  another  alfo  contralled, 

does  not  prove  that  I  did  not  con  trait.     Nor 

is  this  Aovel  do&rine,  without  any  inftance 

(as  was  faid)  to  be  found  in  the  books.    It 

is  as  old  as  the  Year-Book.   Mich.  35  lien.  6. 

38.     If  one  brings  debt  againft  another,  and 

declares  for  the  price  of  a  horfe,  it  is  a  good 

.   plea  in  abatement  to  fay,  that  the  defendant 

and  another  bought   the   faid  horfe,  S.  C. 

cited  Bro*  /.  Brief e  37.     So  Tr.  9  Ed.  4.  £4.  b. 

"Writ  of  debt  brought  againft  B.  and  plaintiff 

declares  on  a  contrail:    the  defendant  fays 

that  the  contrail  was  made  by  him  and  one 

C.  ftill  living  and  not  named  in  the  writ: 

upon  which  the  writ  abated.     Afterwards  C. 

dies,  and  a  new  Writ  is  brought  againft  B* 

upon  the  fame  contrail,  he  (hall  be  received 

to  wage  his  law  (which  Ihews  it  to  have  been 

a  fimple  contrail)  although  he  hath  before 

acknowledged  the  contrail,  for  he  may  have 

finde  difcharged  it.   Afid  again,  Pafch.  16  Ed, 

4*  5.     In'  frrit  of  account  againft  me  as  re- 

Ceiver,  it  is  a  good  plea  that  I  and  aiiothef 

A  a  Wf  rt 
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were  the  receivers,  who  is  dill  living:  Jtrc(gf-: 
ment  of  the  writ.  For  thereby  I  fhatr com- 
pel the  plaintiff  to  charge  another  as  well  as 
me ;  and  befides  he  may  have  fome  ipsttef 
ofdifchargeof  whicfc  I  have  no  knowledge* 
If  this  be,  ash  is,  fpundlaw?  it  i»  alia  bet- 
ter upon  the  fcore  of  convenience  that  itf 
fhould  bt  fo  eftablifhed,  as  has  been  already 
done  in  Rice  and  Sbnte  in  the  King's  Bench. 

The  cafe  of  Lloyd  and  Green  was  never 
determined  as  ftated>  it  was  only  the  firft 
thoughts  of  a  tingle,  though  very  reipe&able 
Judge  on  the  circuit  5  and  he  left  it  to  the 
judgment  of  the  Court  as  a  dubious  point. 

In  Bo/en  and  Sanford  the  Court  was  divid- 
ed j  and  the  three  who  determined  the  cafe 
went  upon  a  falfe  affumption,  that  this  could 
not  be  pleaded  in  abatement.  Had  they 
been  aware  that  it  could,  they  declared  that 
it  could  not  have  beenr  given  in  evidence. 

The  convenience  I  hinted  at  is  this :  that 
by  forcing  the  defendant  to  plead  this  irt 
abatement,  or  wave  it  entirely,  he  cannot 
turn  the  plaintiff  round  more  than  puce*  by 
fetting  up  freih  partners  upon  every  frctt* 
adtion.    He  is  to  plead  the  whole  trujft.  of 

the 
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the     cafe,    and  give  the  plaintiff  a  better 
Writ. 


Xf  A.  pleads  a  partnerfliip  between  himfclf 
***d.  B.  and  after  iflue  joined, ,  a  partnerlhip 
*  s  proved  between  ^f.  B.  and  G  this  would 
*^«  conclusive  againft  the  defendant.  As  for 
^^^Vlufion  in  omitting  a  known  partner,  that 
^<^  be  fiire  is  poffible,  but  it  follows  from 
^^^  nature  of  a  joint  truft,  and  is  not  the 
*"*«*  ceffary  confequence  of  the  doftrine.  Great- 
^  **  inconveniences  will  follow  from  rejefting 
^^^  than  can  from  adopting  it. 

Rule  for  a  new  trial  difcharged> 
Per  tot.4  Cur. 
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CHAPTER    Xlir. 

IfaMHtp  of  eac&  to  CteWtour* 

WHERE  one  partner  is  out  of  the 
kingdom,  the  partner  before  the 
Court  (hall  pay  the  whole  of  a  joint  de- 
mand 

In  the  cafe  of  Darwent  v.  Wilfon>  the  quef- 
fion  was,  if  a  bill  be  brought  againft  one 
partner  for  a  joint  demand,  and  the  other 
is  not  amenable  to  the  Court,  being  out  df 
the  kingdom  j  whether  the  partner  before 
the  Court  (hall  pay  the  whole,  or  one  moiety 
ef  the  debt  i 

Lord  Chancellor  Hardwicke.  —  "  Upon 
confidering  this  cafe,  I  am  of  opinion,  thaz 
the  partner  before  the  Court  ought  to  pay  the 
whole.  This  is  analogous  to  the  proceedings 
in  courts  of  law,  and  likewife  in  this  Court  > 
for  where  a  defendant  is  out  of  the  reach  of 
the  Court,  and  cannot  be  made  to  appear,  it 
amounts  to  the  fame  thing  as  if  the  plaintiff 
had  taken  outprocefs  for  want  of  an  appear- 
ance, and  carried  it  through  the  whole  line  of 
procefs  to  a  fequeftration. 
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In  ttiis  cafe,  ic  is  in  vain  to  take  out  pror 
— <:cfs,  bccaufe  the  joint  debtor  is  out  of  the 
Jcingdom.  An  exception  for  want  of  parties, 
3iere,  is  in  the  fame  nature  with  a  plea  in 
abatement  at  law  j  but  if  you  go  upon  the 
^nerits  there,  you  can  never  take  it  up  again: 
:»ow  in  equity,  you  may  take  exceptions  at 
«he  hearing  of  the  caufe,  or  you  may  demur 
-tfor  want  of  parties. 

In  the  firft  place,  What  Is  rtie  method  of 
proceeding  at  law,  in  cafe  of  a  joint  demand, 
xf  one  of  the  creditors  .will  not  join  in  the 
.a&ion  ?  He  is  lummoned  and  feTered-.  if  he 
-  j^fill  not  proceed  jointly  after  fummons  and 
Severance,  then  the  other  creditor  has  judg- 
.rwient  quod/equaturjolum. 

On  the  other  hand,  if  there  are  two  ]oint- 

'  xdebtors,  the  creditor  mult  bring  his  a&ion 

againft  both;  but  if  one  only  appears,  and  the 

creditor  carries  it  on  through  the  whole  line 

of  procefs  to  an  outlawry  againft  the  perfon 

*iot  appearing,  then  he  may  proceed  foldy 

againft  the  other,  and  ihall  have  judgment  for 

Iris  whole  debt  againft  the  perfon  appearing, 

and  judgment  only  by  default  againft  the  per- 

Jbn  who  does  not  appear,  which  is  all  that  he 

<*n  do  with  regard  to  the  latter ;  for  as  to  his 

A  a  3  goods, 
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goods,  they  arc  forfeited  to  the  Crown  upon 

the  outlawry,  _ 

The  proceedings  upon  the  aft  for  making 
propefs  in  courts  of  equity  effe&ual  againft 
perfbns  whorefufe  to  appear,  5  G£Q.  1.  c.  25. 
/.  i.  are  as  follows:  "  Upon  the  defendant's 
"  not  appearing,  the  Court  may  order  the  bill 
"  to  be  taken  pro  confejfo,  and  make  fuch  de« 
c<  cree  as  fhall  be  thought  juftj  and  may 
"  thereuppp  iffue  procefs  to  compel  the  per- 
"  formance  by  an  immediate  fequeftratian, 
cc  or  by  caufingthe  poffcffion  of  the  eftate  or 
<c  effe&s  demanded  by  the  bilj,  to  be  deliver- 
cc  cd  to  the  plaintiff,  or  otherwife,  as  the  na- 
"  ture  of  the  cafe  fliall  require." 

Before  the  aft,  you  might  carry  it  on 
through  the  whole  line  of  procefs  againft  a 
defendant,  who  did  not  appear  to  the  fequef- 
tration,  and  no  further  j  you  might  notwith^- 
ftanding  fet  down  the  caufe  againft  the  other 
defendant,  and  have  a  decree  for  the  whole. 
If  you  could  do  this  before  the  aft  of  parlia- 
ment, where  a  perfon  was  in  the  kingdom,' 
but  obftinately  refufed  to  appear,  much  more 
ought  the  Court  to  make  a  decree  againft  one 
partner,  where  the  other  is  out  of  the  king- 
dom, that  an  account  lhould  be  taken,  and 

that 
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chat  die  whole  whidv  appears  to  be  due  to 
the  plaintiff  fhould  he  paid  by  the  defendant, 
the  partner  who  h  brought  to  a  hearing}  and 
-his  Lordfhip  ©fdered  accordingly. 

The  difcharge  of  a  bankrupt  by  virtue  of 
4  &  5  Ann.  4.  17.  (hill  not  difcharge  Kia  part- 
ner in  trade  it  the  time  be  became  bankrupt; 
but  fiich  partner  muft  ftill  Remain  liable; 
which  was*  alfo  confirmed  by  a  fabfeqiient 
ad  a  %  in  the  words  following*  war.  u  And 
"  whereas  a  doubt  has  arifen  upon  an  aft 
44  made  in  the  fourth  year  of  her  Majefty's 
"  reign,  intttifled,  An  *ft  to  freoettt  frauds fri- 
"  quently  committtd  by  bankrupts,  whether  the 
<c  difcharge  of  a  bankrupt,  by  virtue  of  that 
cc  aft,  fhould  be  conftrued  to  difcharge  the 
u  partners  of  fuch  barikrupt,  from  the  fame 
tc  debt  r  be  it  therefore  further  ena&ed  and 
"  declared  by  the  authority  aforefaid,  chat  by 
(( the  difcharge  of  any  bankrupt  or  bankrupts, 
"  by  force  of  the  iaid  aft,  or  any  other  afts 
"  relating  to  bankrupt*,  from  the  debts  by 
"  him,  her,  ot*  therti  dttte  afnd  owing,  at  the 
#f  time  that  he,  die*  or  they  did  become  a 
"  bankrupt,  fhail  nod  be  conftrued,  nor  was 
"  meant  or  intended  to  releafe  or  difcharge 
$t  any  other  perfon  or  perfons,  who  was  or 

a  10  Ann.  c.  15.  f.  3.    jf~  ** 
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<c  were  partner  or  partners  with  the  faid 
"  bankrupt  in  trade,  at  the  time  he,  (he,  Or 
*  they  became  a  bankrupt,  or  then  flood 
<c  jointly  bound,  or  had  made  any  joint  con* 
"  traft  together  with  fuch  bankrupt  or  bank- 
"  rupts,  from  the  feme  debt  or  debts>  from 
<(  which  he  was  difcharged,.  as  aforefaid,;  but 
"  that  notwithftanding.fuch  difchargc,  fuch 
"partner  and  partners,;  joint  obligor  and 
"  obligors,  and  joint  contractors  with  fuch 
"  bankrupt  and  bankrupts,  as  aforefaid,  (hail 
cc  be  and  ftand  chargeable  with,  and  liable  to 
"  pay  fuch  debt  and  debts,  and  to  perform 
"  fuch  contra&s,  as  if  the  faid  bankrupt  and 
*'  bankrupts  had  never  been  difcharged  from 
"the  fame." 

And  partners  may.  be  confidercd  liable  to 
the  fulleft  extent  in  all  cafes  where  a  commif- 
fion  of  bankrupt  is  awarded  and  iffued  againft 
the  copartnerfhip  firm. 

There  is  alfo  a  rule  laid  down  with  refpeft 
to  creditors,  as  to  the  making  of  their  elec- 
tion, in  cafes  where  partners  are  jointly  and 
feverally  bound,  which  makes  them  indivi- 
dually liable  j  for  it  is  decided  that  a  bond 
creditor  to  whom  the  partners  were  jointly 
and  feverally  bound,  may  make  his  ele&ion 

to 
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**o  come  againft  the  joint,  or  feparate  eftate, 
"■>ut  not  againft  both,  except  for  the  deficiency, 
«md  after  the  other  creditors  are  paid.  Thus 
in  ex  parte  Banks  b, 

Where  a  joint  commiflion  only  was  taken 
out  againft  two  partners ;  the  petitioner  a 
Taond -creditor  to  whom  the  bankrupts  were 
jointly  and  fevcraliy  bound.     It  was  held,  in 
iuch  cafe  he  may  make  his  ele&ion  to  come 
-upon  the  joint,  or  feparate  cftate :  if  upon  the 
former,  he  cannot  come  upon  the  latter  (and 
So  vice  verfd)  for  the  furplus  of  the  debt,  till 
the  creditors  of  the  feparate  eftate  are  firft 
ferved.      And   Lord  Chancellor  Hardwicke 
founded  his  order  upon  this  reafoning,  becaufe 
the  bond-creditors  might  have  brought  a  fe- 
parate a&ion  at  law  againft  each  of  them,  and 
might  have  had  likewife  feparate  executions, 
but  could  not  have  levied  his  debt  upon  both 
the  eftates  at  the  fame  time,  but  only  for  the 
deficiency,  where  one  eftate  wgs  not  fufficienc 
to  fatisfy  the  whole, 

And  in  the  cafe  of  Lord  Craven  v.  Wid- 
dows  c ,  two  partners  in  trade  put  in  each  an 
equal  ftock,  and  agreed  by  covenant,  that  the 

k  i  Atk.  107. 

x  2  Chan.  Caf.  1  $£, 
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flock  fhould  pay  the  debts  of  the  ftock,  and 
heither  of  their  feparate  debts  fhould  jcharge 
the  ftockf  but  Only  his  own  eftite,  of  to  that 
effeft.  They  both  becante  bankrupts,  and  a 
commiffion  iflued  againft  them  both.  One  of 
them  owed*  feparately  more  than  the  other. 
Thequeftion  was  between  the  feparate  creditors 
of  each  bankrupt;  and  the  creditors  on  ac- 
count of  the  joint  ftock ;  for  thefe  would  ex- 
clude the  feparate  creditors  from  charging 
the  joint  ftock,  but  that  it  fhould  fatisfy  the 
ftock  debts.  But  the  Lord  Keeper  North 
Was  of  a  contrary  opinion ;  for  the*  covenant 
of  the  partners  cannot  bind  any  of  their  cre- 
ditors, but  ofcly  themfelves. 

Although  it  is  a  fettled  rule,  That,  if  one 
partner  is  an  executor  or  truftee,  and  with 
the  knowledge  of  his  copartner  lends  the  truft 
fund  to  the  trade,  it  becomes  a  debt  which 
may  be  proved  againft  the  joint  eftate.  Yer, 
if  one  partner  brings  truft  money  into  a  trade, 
without  the  knowledge  of  hi*  Co-partner,  it  is 
a  breach  of  truft  in  him,  but  cannot  be  prov- 
ed as  a  joint  debt. 

Therefore  on  a  petition  ex  forte  Apfey& , 
where  it  appeared  that  on  the  nth  of  Febru- 

$  3  Brown  265. 
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ary  1790,  a  commiflion  of  bankrupt  iflued 
againft  William  fory>  and  the  petitioner  and 
.Edward  Allen  were  chofen  aflignees ;  and  in 
jfpril  179 1,  a  joint-commiffion  of  bankrupt 
iflued  againft  James  Allen  and  Edward  Allen, 
under  which  Lejte.r  and  #y<&  were  appointed 
a/Ognces..   Edwfrd.  Allen,  before  the  latter 
commiflion,  and  as  one  of  the  aflignees  of 
Tory,  received  feveral  fums  of  pioney,  part  of 
hu  eftate,  and  paid  feveral  fums  on  the  ac- 
count j  and  at  the  time  of.  the  bankruptcy, 
JSdward  Allen  was  indebted  to  the  eftate  of 
*Tory  43a  /.  17  j.  6  d.  wl\ich  he  had  paid  and 
applied  in  difcharge  of  debt,  due  from  him, 
and  Jams  Allen>  and  otherwise  in  the  joint 
trade.    TJ»c  petitioner  applied  to  the  com- 
mifljoners  to.  permit  him  to  prove  this  fum 
of  43a/.   17/.  6d.  under  the  joint  commif- 
fion  agaipft  the  partnerlhip  $  and  the  fame  be- 
ing refafed,  preferred  this  petition  to  the 
Lord  Chancellor,  praying  to  be  at  liberty  fo 
to  do. 

The  Lord  Chancellor  faid,  in  the  cafe  ex 
parte  Owes  «,  the  partners  had  agreed  to  con- 
folidate  the  feparate  debts,  which  made  the 
difference.  Here  one  by  abufing  his  truflr, 
advances  the  money  to  the  partnerlhip,  that 

«  Cooke's  B.L.  316. 
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tf  ill  not  raife  a  contraft  between  the  partner* 
fhip,  and  the  perfon  whofe  money  it  is.  And 
difmiffed  the  petition. 

IF//,  and  B.  partners  in  a  general  trade,  are 
bound  in  a  bond  to  J.  S.  and  A.  and  B.  break 
"off  the  partner  (hip,  and  divide  their  flocks  J<&. 
the  obligee  in  the  bond  knowing  this,  and 
that  A.  took  upon  him  to  pay  the  debts;  and 
after  a  great  diftance  of  time  brings  a  bill 
againft  the  executors  of  B.  yet* he  (7;  5.) 
fliall  recover    . 

Thus  A.  arid  B.  partners  in  afgjMdfmith's 
trade,  in  1693  were  bound  in  a  bond  to  j*m8. 
for  the  payment  of  1000  /.arid  in  tereft  $  which 
ioco/.  was  that  year  employed  in  the  part- 
ner (hip  trade  j  and  in  the  fame  year  they  dif- 
folved  the  partnerfhip,  when  A.  by  ready 
money  and  his  own  bond  feciired  to  B.  h;s 
{hare  of  the  parmerihip  ftock,  &id  took  on 
Jhimfeif  all  the  partner  fhip  debts,  covenanting 
to  fecure  5.  from  fuch  debts.  Public  notice 
was  given  to  all  the  creditors  of  the % joint  Jlocky 
that  they  were  either  to  receive  iheir  money,  or 
look  on  A.  only  as  their  pty+tftaftdr'.  B.  died, 
leaving  C.  his  executor,  aiid'ZX  his  refiduary 

f  Heath  v.  Percival,  1  Stra:  403.      2  Eq.  Ca.  Ab, 
16;.  pi.  14..   630.  pi.  2..  .  1  P.  Wms.  $83. 
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legatee.     J.  S.  m  1708  called  in  his  money 
from  A.  but  then  continued  it  upon  A.  's  fub* 
fcribing  the  bond  at  6  /.  ^ir  cent.    A.  conti- 
nued folvent  till  1711,   and  7.  £.  might,  till 
that  time,  when  he  pleafed,  have  had  his  mo- 
tfey.     7.  S.  outlawed   B.'s  executors,  and 
brought  this  bill  againft  D.    B.'s  refiduary 
legatee,  to  recover  the  1000/.  and  intereft 
out  of  the  affets  of  B.     A.  having  in   17 11 
fc>ecome  a  bankrupt,   and   infolvent,    Lord 
Chancellor  Parker,  the  defendant's  teftator, 
"being  bound  in  a  bond,  he  mud  lie  at  (lake 
xintil  the  bond  be  paid ;  and  though  J.  S.  con- 
tinued the  money  on  the  bond,  this  was  not 
material,  fince  it  was  upon  the  credit  of  both 
the  obligors.    As  to  the  notice  given  by  A.  to 
the  joint  creditors  to  bring  in  their  fecurities, 
and  that  A.  alone  would  be  thereafter  liable, 
that  being  res  inter  alios  alia,  could  not  bind 
J.  S.  and  his  changing  the  intereft  did  not  al- 
ter the  fecurity,  for  ftill  it  was  the  bond  of 
both,  but  that  the  defendant  could  not  be  lia~ 
ble  to  more  than  5  /.  per  cent,  for  the  arrear 
of  intereft;  wherefore  J.  S.  had  a  decree  for 
his  debt,  intereft  and  cofts. 

8  The  executor  (in  truft)  being  outlawed,  and  a  wit- 
flefs  proving  that  he  had  enquired  after,  but  could  not 
find  him,  this  was  thought  to  be  a  full  anfwer  to  t\\e 
obje&ion  that  fuch  executor  wa.s  not  made  a  party. 
Ibid.  "' 

Co- 
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Copartners  having  a  joint  trade,  and  one  of 
them  accept  a  bill  of  exchange,  if  he  does  not 
pay  it,  an  a&ion  lies  againft  the  other,  i  Ld. 
Raym.  175.  Pinkney  v.  HalL 

That  if  two  merchants  are  partners  jointly 
rrterchandrzing  together,  and  the  one  of  them 
fubferibes  a  bill  for  the  payment  of  money 
by  him  and  his  partner  mentioned  therein,  to 
Mother  or  his  order,  that  then  both  the  part- 
tiers  are  bound  by  the  fubfeription  of  that 
fingle  perfon  $  and  that  if  the  perfon>  to  whom 
this  bill  is  payable,  indorfes  it  payable  to  any 
other  perfon,  that  then  thofe  partners  ought 
to  pay  fuch  bill  upon  notice,  to  him  to  whom 
it  is  made  payable.  In  this  cafe  *S  J,  S.  and 
defendant  Hall  were  partners  -,  and  J.  $.  fub- 
fcribed  a  bill  of  100/.  payable  to  Hutcbins  or 
his  order,  by  himfelf  and  his  partner.  Hut- 
.  chins  indorfed  the  bill  to the  plaintiff,  of  which 
defendant  had  notice,  but  upon  demand  did 
not  pay* 

Verdift  for  plaintiff. 

So  alfo,  if  a  bill  is  drawn  by  two,  payable 
to  us>  "  or  our  order ^  and  fubferibed  by  both* 
though  not  io  partnerfliip,  they  make  them- 

h  1  8*lk.  126.  S.  C.     5  Mod.  398.  S.  P.      6  Mod. 
J6.  S.P.     2  Salk.  442.  S.  P. 
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ri  ^/es  partners  by  the  form  of  the  bill,  to  the 
;&  of  making  an  indorfcment  by  one  of 
tZzm  <sr  in  valid. 

TThus  in  the  cafe  otCarick  v.  Vickery*. 

_a.  his  was  an  a&ion  by  the  indorfce  of  a  bill 
ot  exchange,  which  was  in  the  following 

fo>  Mr-  mrxi\ 

"  Mr.  Abraham  Vlchery, 

■.wo  months  after  date,  pleafe to  pay  to  ua 
©  ^      "  ^our  order  the  fum  of,  &c, 

John  May  dwell. 
John  Mydwell." 

-A^-t  was  indorfed  thus : 

"  Jdn.  May  dwell 
Holloway." 

,*Xhe  May  dwells  were  father  afid  fon;     The 

^ctorfement  was  by  the  fon.    They  were  ad- 

i^xttted  not  to  be  partners.     The  bill,  wheii 

&\ie,  was  prefented  to  the  defendant,  and  ac- 

c^pted  |  and,  at  the  time  of  the  acceptance, 

*  Dougl.  653.  n.  •.. 

he 
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hc  wrote  upon  it  a  dire&ion  to  his  banker  to* 
pay  it.  The  caufe  was  tried,  at  the  Sittings 
after  M.  23  Geo.  3*  at  Guildhall,  before  Lord 
Mansfield,  who  nonfuited  the  plaintiff,  becaufe 
there  was  not  an  indorfement  by  both  the  par- 
ties to  whofe  order  the  bill  was  made  pay- 
able. In  H.  23  Geo.  3.  Howortb  obtained  a 
rule  to  (hew  caufe  why  there  fhould  not  be  a 
new  trial  -,  and  the  cafe  was  argued  on  Satur- 
day the  1  ft  of  February  1783,  by  Wallace  and 
Law,  for  the  defendant,  and  Hmoortb  and 
Wood,  for  the  plaintiff.  In  fupport  of  the 
nonfuit,  it  was  infilled,  that  it  was  clear, 
when  two  or  more  perfons  are  the  payees  of 
a  bill  of  exchange,  (which  in  this  cafe  the 
drawers  were)  and  there  is  no  partnerfhip 
between  them,  the  indorfement  of  one  will 
not  bind  the  reft,  nor  make  the  bill  negotia- 
ble. The  only  reafon  for  the  names  of  both 
the  father  and  the  fon  appearing  to  this  bill, 
muft  have  been,  to  prevent  its  being  paid 
without  the  joint  order  of  both.  Even  if  the 
indorfement  had  been  fpecially  by  the  one,  to 
pay  for  himfelf  and  the  other,  yet,  without 
evidence  of  a  parenerlhip,  the  other  would 
not  have  been  bound.  The  firft  promife  of 
the  acceptor  wa&  to  pay  to  the  order  of  two, 
and  a  new  promife  to  pay  to  the  order  of  one 
could  not  be  railed,  without  a  confideration. 

It 


It  would  be  a  nudum  pailum.  Indeed,  where 
there  i5  a  partnership,  the  acceptance  of  bnic 
.partner  does  not  bind  the  others,  unlefc  the 
bill  concerned  the  partnerlhip  ttradc 

This  was  determined  in  thecafe  ot'Pini- 
mey  v.  .Hall  K     The  fame  thing  muft  hold 
as  to   indorfements.      If  there  is  no  cafe 
exaltly.oa  the  fu^je<S^  it  is  becaufe  the  mat- 
ter h*s  never  been  doubted.     Wbittomb  v. 
Wbitin^x^  be  cited  on  the  other  fide \  but 
it  is  not  ad  idem.    The  ftatute  relative  to 
promiflbry  notes  only  enables  fuch  fervaqt  or 
agent  as  is  ufually  entrufted  by  the  principal, 
Ho  bind  him  by  his  fignature.    A  partner's 
fignature   binds   the  partnerihip  upon  that 
ground;  for  every  partner  may  be  confidered 
as  an  agent  for  the  reft  of  the  partnerfhip. 

On  the  other  fide  it  was  argued,  that  two 
fjerfons,  hy  joining  in  the  fame  bill,  hold 
themfelvesrout  to  the  world  as  partners,  and 
therefore,  fq#|hat  purpofe,  are  to  be  treated 
and  de^lt  with  as  fuch.  It  appears  by  the 
evidence,  that  the  acceptance  and  order  to 
the  banker  were  after  the  indorfement ;  that 
order,  therefore,  amounted  to  a  recognition 

*  i  Ld.  Raym.  175. 
1  Dougl.  651. 
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of  the  power  of  the  one  to  bind  the  other. 
Befides,  the  fon  had  the  cuftody  of  the  bill, 
which  implied  an  authority  from  the  father 
to  negotiate  :rit.  fliey'  cited*  Whit  comb  v. 
Whiting* 

liord  Mamfefd—l  have  looked;  into  that 
cafe,  and  do  not  think  it  ad  idem.  The  ge- 
neral queftiori  is  of  great  importance,  viz. 
Whether  an  undertaking,  by  a  bill  of  ex- 
change,  to  pay  A.  and  B.  is  an  undertaking 
to  pay  A.  or  B.  ?  We  will,  therefore,  take 
fome  time  to  confidcr  of  it.  As  to  the  order 
to  the  banker,  it  feems  to  me  nothing  more 
than -a  dire&ion  to  pay  to  perfons  properly 
authorifed. 

Wilks  Juftice— I  incline  to  think  the  or- 
der to  the  banker  a  recognition  of  the  indorfe- 
ment. 

AJhburfl  Juftice— I  do  not  think  the  order 
acknowledges  the  authority  of  the  indorfe- 
ment  If  the  banker  had  afterwards  difco- 
vered  that  the  indorfement  was  forged,  he 
might  have  refufed  payment,  {Wallace  had 
mentioned  a  cafe .  from  Brijlol,  of  a  draft  on 
Mefirs.  Hoares,  accepted  by  Mcflrs.  Childs> 
where  that  happened.) 

Bulkr 
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*  $klt*r  Jufttee*-«Ir. think  ,thte  older  to  the 
bankcrrtiata^'riodiflfircnci?. .  But  k  feems 
to  me,  that,  when  a  bill  goes  out  into  the 
♦bridjttifl  pdpftfisrtQ  whoito  k  is  negotiated 
d&  to  colk&  the  ftate  and  >elacipa,  of  the 
jSWtfes  fromi^the  diiS  itfclf.  ;;If  they  appcarr 
on  the  bill  as  partners,  it  may  bfijof  )efs  pubr 
lie  detriment  to  fubjeft  them  to  the  inconve- 
ru/thGk.bf'bcmg  treaded  a3  ftfc^,  thjm  to  per- 
Mfit  theWW]derty^akth(7iarcf0k    ,  :      ,  .. 
ha,':;?--   .v.   ://}—';:!•  ?.,    :;,:  ■  aM  v      .?    ., 

The  Court  took  time  to  deKtecater  tilt 
^Tuefday  the  4th  of  February,  when  Lord 
MaHijfiU^^C&i  their  uhanimciui  ^pinion, 
TKifc  ft*  A^rcJ^bfmaking  the.biU  jfay- 
rfffl*  **eb  dufcottferf'  ind  raadc  thercfely?* 
fttttWSrs  is  ttfcthis  tnmftdliofto.;:  ;..-.xl'  :      — 

The  rule  made  abfclvite* 

*  iAFttte  teftftfirig*  13'fetiiigs  at  QjuidbdH,  on 
MfctHify  tht'jd  of  March  *  783/- the  ne*r  trial 
damfefeii;' Bflfbre  hoid  Mansfield^  and  a;fpe- 
cxrfl!jfar3rV  *Mficii 

•  'WWlntc  T6v  the  defendant,  ftated  arid  of- 
fered  to  prove,  that  by  jhte  univerfal  ufage 
and  underftanding  of  all  the  bankers  and  mer- 

B  b  2  chants 
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chants  in  London,  the  indorfemcat  wai  badr 
becaufe  not  figned  by  bpth  Ac  .payees*  . 

Howorth,  on  the  other  fide,  obje&ed  to 
any  evidence  of  that  fort*  infilling,  tha(  the 
point  was  a  queftion  of  law>»  j«Uw4  (weft 
derided  by  the  Court,         .^  _  -4< 

Lord  Mansfield  faid,  he  did  not  think  thor 
queftion  was  fo  decided  as  to  preclude;  the: 
evidence  offered;  ?nd  therefore  over-ruled 
the  objc&ioj),  ..-...»■. 

Wallace  then  called  Mr.  GvJKpg  an  eminent 
banker,  to  prove  the  uj&gp j  but  the  jury 
^  voce,  declared  they  knew  it  perfectly  to 
be  as  he  had  dated  it;  and,  without  hearing, 
the  witneftj  found  a  verdict  for  the  de- 
fendant. 

In  the  cafe  diWhifcmb  againft  Whitings 
it  has  been  determined  that  an  acknowledge 
ment  by  one  partner  is  fufficient  to  take  a 
cafe  out  of  the  ftatute  of  Limitations  as  againft 
the  others.  In  this  cafe  there  was  a  declara- 
tion, in  the  common  form,  on  a  pronrtiffory 
pote  executed   bjt  the    defendant:    Pleas  * 

mJ)ongl.  651. 
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fie  general  iflUe,   and  non   ajfumpfit  infrd 
Jex  aims.    Replication  j    ajkmtfit   ittfra  /ex 
rnmtu 

The  Caufe  was  tried  Wore  Httbam,  fiarori* 
at  die  laft  aflfees  for  Hampjhirt.  The  plain- 
tiff produced  a  joint  and  fevtral  note  executed 
by  the  defendant,  and  three  others;  and* 
having*  proved  payment,  by  one  of  the  others* 
of  hitereft  on  the  note,  and  part  of  the  prin- 
cipal within  fix  years*  and  the  Jttdgc  think- 
ing that  was  fufficierit  to  take  the  cafe  out  of 
the  ftatute,  as  againft  the  defendant,  a  ver- 
^dift  ww  found  for  the  plaintiff. 

On* Friday  the  4th  of  M#f>  a  rule  was 
granted  tofhew  caufe,  why  there  ihoold  not 
be  a  new  trial,  on  the  motion  of  Lawrence 
who  cited  Bland  v*  Hajlerig*%  and  this  day 
in  fupport  of  the  application*  he  contended, 
that  the  plaintiff*  by  fuing  the  defendant  fe- 
paratety*  had  treated  this  note  tttaftly  aft:  if 
it  had  been  figned  only  by  the  defendant* 
iftd  therefore*  whatever  might  have  been 
the  cafe  in  a  joint  action,  in  this  cafe*  the 
*&s  of  the  other  parties  were  clearly  not  evi- 
dence j^gainft  hin&.  The  acknowledgment  b( 
%  party  himfelf  does  hot  amount  to  a  he* 

!*C.B.  H.  1  &i  W.  &tt.    aVentr.  151. 
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promikr  but  is  6nfy  evidence  of :  a  pmrniir* 
This  was  ctetefmifled  in  the  cafe  of  Hty&t  v. 
Hajlingso,  reported  in  Salkeldp  9.  ia  Mtn 
derni  and  in  Hemmings  v.  Robinfcn^  it  was 
decided  j  that  the'eonfeffion  of  nobody  b«t  a 
defendant  himfelf  is  eviden<5#<3gainft  hlrtfc 
That  laft  cafe  was  an  adieu  by  an  indqrfec 
of  a  note,  agatoft  the  drawer,  and  the  plain* 
tiff  proved  the  acknowledgment  of  ?  piefne 
indorfer  that  the  indorfement  on  the  back  of 
the  note  Was  in  his  hand-writing;  but  the 
Court  was  of  opinion,  that  this  was  not  evi- 
dence againft  the  drawer,  but  that  the  indorfe- 
ment muft  be  proved.  It  would  certainly 
open  a  door  to  fraud  and  collufion  if  this  fort 
of  evidence  were,  in  any  cafe,  to  be  ad- 
mitted. A  plaintiff  might  get  a  joint  drawer 
to  make  an  acknowledgment,  or  to  pay  part* 
!  in  order  to  recover  the  whole,  although  it 
had  been  already  paid* 

Lord  Mansfield— The  queftion  hercs,  is 
only,  Whether  the  aftion  is  barred  by  the 
ftatute  of  Limitations?  When  cafes  of  fraud 
appear,  they,  will  be  determined  on  their  own 
•circumftances.     Faymeitt  by  one,  is  p^ymeat 

*B.  R.H.  10  Will.  3. 


p  1  Salk.  29.  223. 
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for  all,  the  one  adting  virtually  as  agent  For 
the  reft;  and,  in  the  fame  manner*  an  admif- 
fion  by  one,  is  an  ad  million  by  all  $  and  the 
law  raifcs  the  promife  to  pay,  when  the  debt 
is  admitted  to  be  due. 

fVilles  Juftice — The  defendant  has  had 
the  advantage  of  the  partial  payment,  and 
therefore  mud  be  bound  by  it. 

Ajbburfi  and  Butter  Juftices,  of  the  fame 
opinion. 

The  rule  difcharged. 


&v 


The  cafe  6f  Bland  v.  Hq/lerig  (attifupra) 
*was  a  joint  aftion  againft  four;  the  plea,  the 
itatute  of  Limitations,  and  zverdiSl^  that  one 
of  the  defendants  did  affumc  within  fix  years, 
and  that  the  others  did  not ;  and  it  was  held 
by  Pollexfen  Ch.  J.  PowelUnd  Rokeby  (againft 
Vtntris)  that  the  plaintiff  could  not  have  judg- 
ment againft  that  defendant  who  was  found  to 
have  promifed  within  the  fix  years.  But  ac- 
cording to  the  principle  in  the  preceding  cafe 
of  Wbitcmb  v.  Whiting,  the  jury  ought  to  have 
confidered  the  promife  of  one  as  the  promife 
of  all,  confequently  that  all  the  partners  were 
liable. 

Afts  fubfequent  to  the  time  of  delivering 

goods  on  a  contract  may  be  admitted  as  evi- 

B  b  4  dence 
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dence  to  (hew  that  the  goods  were  AtWvtrtti 
on  a  partncrftiip  account,  if  k  wer£  doobcfof 
at  the  time  of  the  contraft :  but  if  it  clearly 
appear  that  ne  partnerftiip  exifted  at  tht  time 
of  the  contra&,  no  fubfcquent  aft  by  any 
perfon,  who  may  afterwards  become  a  part- 
ner, (Hot  even  an  acknowledgment  that  he 
is  liabfe,  or  his  accepting  a  bill  of  exchange 
drawn  on  them  as  partners  for  the  very 
goods)  will  make  him  liable  in  an  aftion  for 
goods  fold  and  delivered  *  though  he  will  be 
liable  on  the  bill  of  exchange. 

Thus  in  the  cafe  of  SavilU  v.  Rfibmfm  and: 

Uutchinjon1 . 

This  was  an  a&ion  for  goods  (old  and  deli- 
vered, brought  under  the  following  orders  of 
the  Lord  Chancellor,  made  upon  the  petition 
of  the  plaintiff  and  others  in  the  bankruptcy 
of  the  defendants ;  "  1  do  order  that  the  peti- 
tioner IV.  Saville  be  at  liberty  to  profecute 
luch  action  at  law  as  he  (hall  be  advifed  for 
the  value  of  the  faid  copper,  &c.  in  the  de- 
fence to  which  attion  the  faid  bankrupts  are 
Hot  to  let  up  their  bankruptcy  -f  and  all  books, 
&c.  to  be  produced,  &c.  and  all  further  di- 
rections on  the  matter  of  the  petition  are  here? 

f  4  Term  Rep.  720. 
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by  rcfcrved  until  after  the  trial,  &c.  Dated 
sd  Augufi  1790."  "  I  do  order  that  the  pe- 
titioner W.  Saville  be  at  liberty  to  try  the  faid 
adion  for  goods  fold  and  delivered,  as  direct- 
ed by  my  Order  made  in  this  caufe  on  ad 
Augufi  1790 ;  with  liberty,  if  the  Court  where- 
in the  faid  a&ion  fhall  be  tried  fhall  think  fit, 
to  give  the  /aid bills  in  evidence,  without  prejudice 
to  the  form  of  the  aflicn,  as  now  directed  :  and 
all  further  directions,  &c.  referved,  &c. 
Dated  7th  May  179 1." 

At  the  trial,  a  fpecial  cafe  was  referved, 
iVhich  ftated  as  follows  :— 

Ih  April  1787,  the  defendants  and  one  Sa~ 
muel  Pearce,  fince  deceafed,  and  tVilliam  Ro- 
bertjbn,  fince  a  bankrupt,  entered  into  the 
following  articles  of  agreement  i — 

Articles  of  agreement  made  this  1 9th  of 
April  1787,  between  J.  Robert/on  and  J. 
HutchihfoHy  of  London ,  merchants  and  copart- 
ners, as  Well  on  the  part  and  behalf  of  them* 
felveft  as  of  others  who  have  or  fhall  fubferjbe 
their  names  on  the  back  of  thefe  prefents,  *)£ 
the  one  part,  and  S.  Pearce,  of,  &c.  mer- 
chant, of  the  other  part,  &c. 

Whereas 
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Whereas  the  faid  S.  Pearce  is  the  fole  owner 
and  proprietor  of  the  (hip  Triumph,  &c. 
and  whereas  the  faid  J.  Robert/on,  J.  Hutcbin- 
Jon,  S.  Pearce,  and  others,  who  h^ye  fub- 
fcribed  their  names  on  the  back  of  thefc  pre* 
fents,  have  mutually  agreed  upon  a  joint  under- 
taking and  rifk  as  fo  prqfit  and  lojs  in  a  certain 
voyage  or  maritime  adventure  about  to  be 
performed  under  the  dire&ion  of  the  faid  par- 
ties, who  have  or  (hall  have  a  majority  of  in- 
terefl  therein,  or  of  a  committee  appointed  by 
them ;  now  thefe  prefents  witnefs  that  they 
the  faid  J.  R.  zn&J.  H.  on  behalf  of  them- 
felves,  and  all  others  who  have  or  (hall  fub- 
fcribe,  &c.  and  the  faid  S.  P.  for  himfelf,  in. 
confideration  of  the  truft  which  they  feveral- 
ly  repofe  in  each  other,  and  alfo  in  purfuance 
of  the  faid  agreement,  have  and  do  each  for 
himfelf,  his  heirs,  executors,  &c.  mutually 
covenant  and  agree  with  each  other,  &c.  ift, 
That  the  faid  (hip  Triumph,  whereof  the  (aid 
S.  Pearce  is  fole  owner,  (hall  from  the  day  of 
the  date,  and  until  her  return  from  her  in- 
tended voyage,  be  at  the  difpofal,  direction, 
and  rifk  of  all  the  parties  hereto  jointly,  at  the 
valuation  of  3750/.  &c.  2d,  That  the  faid 
J.  R.  and  J.  H.  by  themfelves  and  others  who 
have  or  (hall  fubferibe,  &c.  (hall  and  will  on 
or  before  the  24th  Auguft  next,  procure  and 

provide 


]proffi<ie  a  cargo  of  goods  for  the  faid  intend- 
ed voyage  to  the  value  of  between  a2,coo  /. 
SKXt  ^5,000/.  and  which  goods  Jhall  in  the 
^judgment  and  opinion  of  the  majority  of  the  par- 
tifc  tqtbefe  pre/ents  be  deemed  eligible  and  pro- 
per fqr  the  voyage  and  markets;  and  that  th: 
faid  goods  (hall  be  furniftied  or  purchafed  at 
the  lowed  cadi  prices,  although  not;  payable 
till  the  ufual  period  of  credit  is  expired ;  the 
difference  between  the  faid  cafh  terms  and 
the  given  credit  to  be  made  good  by  giving 
bonds,  bearing  intereft  from  the  date  of  the 
<?ontra#  of  fug h  goods  *  and  that  they  the  faid 
J.  R.  and  J.  H.  and  other  the  perfons  who 
fobfcrifc*  &c.  (hall  and  will  prepare  and  fhip 
{he  f^id  cargo  at  fuch  time  and  in  fuch  man* 
ncr  as  (he  majority  of  the  faid  concerned,  or 
their  committee  (hall  diredt.  That  all  addi- 
tional out-fits  of  the  (hip  Triumph,  in  cables, 
&Ct  which  (he  may  require,  &c.  after  the 
d&#  hereof,  &c.  votil  her  voyage  be  con- 
cluded, (hall  be  on  the  joint  account,  &c. 
4th,  That  in  cafe  the  faid  S.  Pearce  (hall  be 
defirous  to  increafe  his  intereft  in  th* fad  joint, 
concern^  he  (hall  be  permitted  fo  to  do,  by 
(hipping  on  the.  joint  account  as  many  goods, 
over  and  above  the  goods  to  be  (hipped  by  the 
fiidJLA. -J.  H.  and  others  who  (hfdMuhrt 
firtibe>  &c.  as  he  may  think  proper* :.bxitr tht 
."'  ;  faid 
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(aid  goods  fo  to  be  (hipped  by  the  faid  S.Pt&tt 
are  to  be  fuch  articles  as  the  majority  of  the 
concerned  tir  their  committee  Jball  approve  of as 
proper  for  the.  voyage  and  market.  $th> 
That  the  faid  3750  /.  together  with  the! 
amount  of  the  additional  out-fits  te  be  ad- 
vanced by  the  faid  S.  Pearce,  the  amount  of 
half  of  the  premiums  of  infurance  to  be  made 
by  the  faid  S.  P.  on  the  faid  (hip,  freight  and 
cargo,  and  fuch  amount  of  goods  as  the  (aid 
S.  P.  may  (hip  on  the  joint  account  as  above- 
metioned,  (hall  be  confidered  as  the  faid  8. 
PJsJhare  or  capital  in  the  faid  joint  undertakings 
and  he  the  faid  S.  P.  (hall  be  entitled  to  re- 
ceive the  profit  or  bear  the  lofs  thereon,  in 
the  exaft  proportion  as  the  amount  of  all  fuch 
fums  (hall  be  to  the  remainder  or  other  part 
df  the  faid  joint  concern ;  and  that  the  faid  J. 
R.  and  J.  H.  apd  the  fubferibers,  &c.  fliall 
receive  the  profit,  or  bear  the  lofs  in  the  like 
proportion  as  to  the  fums  fet  oppofite  to  their 
fcveral  names.  6th>  Provided  that  S.  P* 
lhall  get  the  infurances  cffe&ed,  and  guaranty 
the  folvency  of  the  under-writers,  if  called 
upon;  and  when  the  policies  are  effe&ed, 
each  of  the  faid  parties  is  to  hold  his  own  re* 
fpc&ive  proportion  thereof,  to  the  amount  of 
his  Qterc  and  intereft  in  the  faid  joint  concern* 
7th,  Although  the  faid  S.  P%  is  to  procure  the 

whol« 
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whole  of  the  faid  infurances  on  the  faid  (hip, 
freight  and  cargo,  yet  only  half  of  the  premi- 
ums of  infurance  fhall  be  added  to  his  inte~ 
reft  in  the  faid  joint  concern,  purfuant  to  the 
5th  article :  but  all  the  faid  parties  hold  them* 
(elves  bound  with  him  to  be  anfwerable  for 
the  whole  amount  of  the  faid  premiums  of 
infurance,  and  which  is  to  be  a  charge  on  the 
▼Qyag*.  8th,  That  S.  P.  (hall  be  the  (hip's 
hufband  to  fuperintend  fuch  out- fits  of  the 
faid  (hip  as  the  majority,  &c.  (hall  deem  ne- 
cefiary,  (The  9th,  relates  to  a  fchedule  of 
the  (hip's  tackle,  &c.)  iQth,  That  all  money 
received  on  account  of  the  (hip,  &c.  (hall  be 
paid  to  the  fuper-cargo  on  the  joint  account. 
1  ith,  That  in  cafe  the  faid  S.  P.  {hall  want 
the  affiftaqce  of  the  faid  J.  R.  and  G.  H.  or 
the  fubferibers,  &c.  to  procure  him  the  loan 
of  any  n\oney  to  enable  him  to  complete  the 
out- fits,  they  engage  to  procure  him  500  If 
to  be  repaid  by  him  in  manner  as  therein  fti? 
pulated.  (1  ath,  Not  material.)  1 3th,  Tha?. 
from  and  after  the  faid  (hip  (hall  leave  the 
port  of  Londw,  all  the  expences  on  the;  yoyt: 
age  (hall  be  paid  by  the  fuper-cargo  or  agent 
for  the  faid  joint  concern,  who ;  (hall  be  fu£- 
plied  with  money  for  that  purpofe,  or  be  en**.. 
powered  to  pay  the  fame  out  of  the  proceed^ 
Of  the  cargo.     And  if  the  faid  fuper;oargQj 

during 
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during  the  voyage,  is  under  the  neceflity  o:  <z>  o( 

drawing  bills  on  either  of  the  faid  parties  folt  <^bt 

the  fame,  or  he  (hall  think  the  draWirig  flltfrX  r3Ch 

bills  more  beneficial  to  the  joint  concert!  ttiar*  ^^  a?s\ 

reimburfing  himfelf  out  of  the  (aid  proceeds,  a  fcfrds 

then  each  of  the  faid  parties  ihtefeftexT  in  thfr  sr\  :3th 

laid  maritime  adventure  (h^Il  bear"  afid  pa^^^oa 

his  refpective   portion  of  fiich  bills.     1:4th  rf*^-*tt 

That  the  parties  hereto,  of  a  cotfimittfcc;  fhilC-fe  *=*a 

appoint  officers  of  the  /hip.'  '    15th,  Ttflfc"rf "*K 

when  the  (hip  "is  ready  laden  for  Tea,  atfd  pTe--3~i~<tf 

vious  to  her  failing,  J.  R.  antf  J.  ti.  /ball  a  **< 

deliver  an  invoice  of  her  cargo  to  the  Ibper--*'^^ 

cargo,  who  fhall  enter  the  fame  in  prope:^*^"'? 

books  j  and  each  party   interefted  lhall  b>cif        I 

therein  credited  with  the  amount  bt  hfc re-^"*    r 

fpeftive  accounts,  and  the  fuper -'cargo  thai  I  -^  r~ia 

prepare  a  ftatement  of  the  whetfe  amount  o:^>     ^f 

the  faid  flhip,  out-fits,  cargo,  ahd  charges,^-  ^  ^^ 

claring  the  exaft  proportions  'or  (hares  whicH^>*  iI( 

each  perfon  hath  in  the  voyage;  which  /hal!  I  -S  ^a 

be  figned  by  each  of  the  parties,  and  fhall  b^  *3      * 

a   voucher  for  afcertainingthe    faid    (hares  ^'I-fir 

hereafter,   in  profit  and  lofs:      16th,  That  in.  *       r  ; 

cafe  of  any  difference  between  ^ny  of  tht  par- 1  ^  cTl 

ties  interefted,  it  (hall  be  referred  to  arbitra  -*s  ^  "/* 

tion.      17th,  That  each  party  (hall  bind  himr^x^  rri- 

felfin  the  penal  fum  of  :o;  o  /.  for  the  per-x  -£^er- 

formancc  of  the  articles.—  Signed  arid  fe"ale»^>  Ttf/ 
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by  J.  Robert/on,  J.  Hutcbinfon,  S.  Pearce,  and 
IF..  Robert/on. 

Qn  the  a8th  July  1787,  the  following  me- 
morandum was  indorfed  on  the  faid  articles 
by-  the,  fame  perfons :     f€  Notwithftanding 
what  may  be  underftood  to  be  the  meaning  of 
the  foregoing  articles,  it  is  hereby  declared 
by  all  the  parties  that  die  minute  made  on 
the  a6th  June  laft,  and  figned  by  us  refpeding 
each  of  us,  holding  the  proportions  of  onq, 
qukrter  each,  that  is  to  fay,  Robert/on  and 
Hutctiinfon 1  one  half,  and  S.  Pearce  and  W. 
Robert/on  one  quarter  each,  r.  it  is  now.  fully  to 
be  confidered  and  underftdod   that  that  mi- 
nute is  now  declared  null  and  void,  and  that 
each  party  whofe  name  is  hereunto  fubfcribed 
is  to  hold.no  other  fhare  or  proportion  in  the 
faid  concern  than  the  amount  of  what  each 
feparately  orders  and  fhips;  and  which  intc- 
teft  will  be  hereafter  declared,  agreeably  to 
the  true  intent  and  meaning  of  this  agree- 
ment.    And  it  is  further  declared  that  the 
orders  given  for  the  cargo  and  out-fit  of  the 
fhip,  are  to  be  each  feparately  paid  j  and  that 
one  is  riot  bound  for  any  goods  or  (lores  or- 
dered or  fhipped  by  the  other.     And  that  the 
faid  S.  Pearce  has  free  liberty  to  .fhip  what 
goods  are  fuitable  for  the  voyage,  over  and 

above 
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above    the   fhip   and   out-fit,  leaving  roomr 
clearly  for  thofe  ordered  by  Robert/on  and 
Hutchinfon,  and  IV.  R.   and  it  is  to  be  under- 
ftood  that  the  (hip  is  made  over  in  truft  for 
the  general  concern/' 

In  May  1787,  the .' plaintiff,  by.  the  order 
of  Pearce,  fupplied  copper  to  fheath'and  re- 
pair the  fliip  tfriumpb,  to  the  amount  of 
482/.  .  In  Auptji  1787  the  plaintiff  by  the 
orders  6T .Pearce  delivered  copper  on  bpard 
the  faid  fhip  to  the  amount  of  938?.  3V.  'j</. 
which  formed  part  of  the  cargo  thereof 

'.  ■-  ••  •      -■  1    -  ■« 

In  Oflpktr  1787  the  faid  (hip  failed  from 

London  for  QJlend,zn&  proceeded  from  thence 

to  the  Eaft-Indies  with  the  goods  fo  furnifhed 

by  the  plaintiff,  and  other  goods  on  board. 

In  January  1788,  Pearce  became  a  bankrupt, 

and  Saville  proved  his  debt  under  the   com- 

miflion  againft  him;   and  in  February;  1788, 

IVilliam  Robert/on  alfo  became  a  bankrupt, 

pn  the  trial  Mr.  Kayey  the  plaintiff's  at- 
torney, and  who  was  folicitor  to  Pearce's  af- 
fignees,  fwore  that  the  defendant  Robert/on 
told  him  that  in  September  1789  there  had 
been  an  agreement  between  him  (Robert/on) 
apd  Pearce's  afllgnees  that  he  fliould  go  dowrj 

to 
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to  the  coaft  to  wait  the  (hip's  return  from 
India ;  on  her  arrival  he  was  to  fend  word  to 
the  aflignees,  one  of  whom  was  to  accom- 
pany him  in  the  fhip  to  Oftend,  and  there  the 
fliip  and  cargo  were  to  be  fold  for  the  parties 
iftterefted  \  that  when  the  fhip  arrived,  which 
^vras  irt  July  1789,  he  (Robert/on)  went  on 
board,  and,  without  fending  advice  to  Pearce'% 
affighees,  darried  her  to  Oftendt  and  fold  her 
for  his  own  and  Hutcbinfon's  benefit;  that 
his  reafbn  for  hot  keeping  his  engagement 
with  Pearct's  aflignees  Was,  that  he  and  his 
partner  Were  liable  to  pay  the  whole  debts 
for  (hip  arid  targo,   and  therefore  he  had 
poficffcd  himfelf  of  the  whole  to  arifwer  thofe 
debts;  and  if  there  were  a  furplus  he  would 
account  to  PedrcSs  affignees  for  a  proportion 
Ofit. 

On  the  29th  of  QBoUr  1789  the  defend- 
ants accepted  two  bills  of  exchange  of  that 
date  for  the  amount  of  the  copper  fupplied 
by  the  plain  tiff,  drawn  by  the  plaintiff  pay- 
able two  jpnonths  after  date,  and  tiated  to  be 
for  value  delivered  in  copper  to  Meffrs.  S. 
PearcezrA  Co.  In  January  1790  before  either 
of  the  bills  was  paid  the  defendants  became 
bankrupts. 

C  c  This 
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This  cafe  was  argued  in  the  laft  term  Ely 
Adam  for  the  plaintiff,  and  Burrough  for  the 
defendants  i  and  again  on  this  day  by  Bower , 
for  the  former  and  Bearcrp/t  for  the  latter^ 
It  was  admitted  that  the  plaintiff  was  entitled! 
to  recover  fop  the  copper  for  fheathing. 

It. was  argued  for  the  plaintiff,  i ft.  That 
tfcc  defendants  were  liable  for  the  reft  of  the-, 
goods,- as  partners,  on  the  conftru&ion  pf  the 
articles,  coupled  with  their  fubfequeat  ac-, 
knowledgment,  and  their  acceptance  of  the 
billsN  of  exchange,  drawn  for  the  very  goods  $ 
and  thefe  cafes  were  cited,  Abbott  y.  Smithy 
a  BL  Rep.  947.  Bloxam  v.  Pell,  cited  in 
%  Bl.  Rep.  998.  Hoare  v.  Dawes,  Dougl.  371* 
3d  edition  -,  and  Coope  v.  Eyre,  H.  BL  Rep. 
39.  But  adly,  If  the  plaintiff  could  not  re- 
cover in  an  aftion  for  goods  fold  and  deli- 
vered, that  the  defendants  were  liable  on 
their  acceptance  of  the  bills*  and' that  the 
Eord  Chancellor  intended  by  the  fecond  or- 
der to  give  the  plaintiff  an  opportunity  of  re- 
covering either  in  the  one  form  or  the  other„ 
Thefe  points  were  refitted  by  the  counfel  for 
the  defendants;-  the  firft  on  this  ground, 
tfia\  the  defendants  Were  not  partners  at  the 
time  when  the  contraft  was  made;  and  thary 

though 
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though  their  fubfequent  afts  might  explain 

the  original  oontraft,  if  it  Were  doubtftil  at 

the  time,  they  could  hot  alter  the  original 

contract  againft  the  intention  of  the  parties* 

as  cxpreffed  in  the  artides. 

On  the  fecond  head  it  Was  faid,  that  the 
meaning  of  the  order  was  only  to  permit  tht 
bills  to  be  given  in  evidence  to  explain  tht  * 
Intention  of  the  parties  on  the  whole  tranl^* 
aftion,  but  not  to  make  the  bills  the  founda- 
tion of  the  a&ion,  which  was  exprelsly  or- 
dered to  lie  brought  to  recover  the  value  of 
the  copper* 

Lord  tinyon  Cb*  j.— "  Sortie  of  the  tiojiits 
made  at  the  bar  admit  of  no  doubt.  It  is 
dear  that*  if  all  thefe  parties  had  been. part- 
ners at  the  time  when  thefe  good's  were  for- 
fcifhed,  though  that  clrcumftance  were  hot 
known  to  the  plaintiff,  they  would  alf  tiavd 
been  liable  for  the  value  of  the  goods.  It  is 
equally  clear  that  fuch  aft  a£tion  might  be 
maintained  againft  the  dormant  partners 
alone>  tinlefs  they,  pleaded  in  abatement* 
Nor  can  any  doubt  be  entertained  but  that* 
if  this  had  been  an  a&ion  on  the  bills  of  ex- 
change, the  plaintiff  might  have  recovered  i 
there  was  a  confederation  for  them ;  and 
C  c  2  being 
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bcing  in  writing,  the  ftatutc  of  Frauds  would 
have  been  fatisfied,  though  they  were  pro- 
mifes  to  pay  the  debt  of  another  £erfon. 
But  my  difficulty  arifes  from  the  form  of  this 
aftioni  which  is  for  goods  fold  and  deliver- 
ed 5  7for  I  r  do -not  fee  how  any  aft,  which 
paffed  fubfequent  to  the  delivery  of  the  goods, 
"tan  have  any  retrofpeft  fo  as  to  alter  the  na- 
-ft'reef  the  contraft,  which  was  not  doubtful. 
It  might  have  been  evidence  to  explainit  to 
be  a  partnerlhip  contract,  if  the  contrary  bad 
not  cxprefsJy  appeared.  The  faxfts  of  the 
cafe  are  fhortly  thefe;  feveral  perfons  who 
had  no  general  part nerfhip,  nor  any  connec- 
tion with  each  other  in  trade,  formed  an  ad- 
venture, to  the  Edft-Indies.  The  outfit  of 
the  veffel  was  a  joint  concern  of  all  the  part- 
ners j  and  that  delivers  the  cafe  from  one 
confideration,  namely,  the  parcel  of  copper 
for  flieathing  the  fhip ;  which  is  admitted  to 
be  a  partnerlhip  concern.  But  heyond  that 
I  fee  no  partnerlhip  between  the  parties  till 
all  the  parcels  of  the  cargo  were  delivered  on 
board;  and  that  made  it  a  combined  adven- 
ture between  all  the  parties.  It  was  very 
properly  aflced,  in  the  argument*  if  they  were 
partners  when  the  cargo  was  delivered,  what 
fhare  had  Pearce;  by  the  articles  he  was  not 
to  bring  in  any  definite  aliquot'  part  of  the 

cargo  -, 
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cargo;  but  the  agreement  only  was  that  he 
ihould  (hare  in  proportion  to  the  part  he 
/hould  bring  in ;  it  was  optional  in  him  whe- 
ther or  not  he  would  bring  in  any  goods; 
and  by  another  part  of  the  agreement,  if  ho 
-were  under  any  difficulty  in  bringing  in  the 
money,  the  othcrt  were  to  lend  him  credit. 
It  is  true,  that  it  was  to  be  determined  by  a 
majority  of  thofe  concerned  in  the  adventure, 
whether  the  goods,  which  were  to  be  fent  to 
market,  were  or  were  not  proper ;  and  fo  far 
they  all  looked  to  each  other's  a£b ;  but  each 
of  them  was  to  bring  in  his  fhare  only;  and 
I  cannot  diftinguifh  this  cafe  from  that  put  at 
the  bar,  where  feveral  perfons  were  to  cjjp- 
tribute  their  feparate  quota  of  money,  and 
they  applied  to  different  fcriveners  tp  pro- 
cure-it;  they  could  not  all  be  liable  for  the 
capital  which  each  (hould  borrow.  At  the 
time  when  this  copper  wasjqrnifbqjk  jPeqrce 
ftood  in  ho  relatiqn  whatevoc "^0  the  other 
perfons,  but  he  aJQJ)e  bought  the  copper  in 
his  own  name,  without  carrying  to  market 
the  .name  of  any  other  perfon  but  his  own. 
Suppofe  the  plaintiff  had  brought  an  aftion 
for  this  copper  the  inftant  it  was  delivered  on 
board ;  againft  whom  muft  the  a&ion  have 
been  brought?  Pearce  only;  for  he  alone 
was  anfaerable  at  that  time.  I  cannot  there- 
C  c  3  fore 
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/ore  fee  how  ic  can  be  faid  that  thefe  goods, 
which  were  fold  to  Pwrcc  only,  and  on  his 
folc  credit  and  account*  were  fold  and  deli- 
vered  on  the  partnerihip  account.     After-, 
wards  indeed  thefe  defendants  were  to  gain 
or  lo£e  by  the  joint  cargo;  when  the  other 
goods    were  brought   in,    the   partnerfhip 
arofc;  but  each  Was  to  bring  in  his  own  par- 
ticular ilock.    But  in  this  cafe  I  think  that 
the  queftion  (tops  ihort  of  affe&ing  the  de- 
fendants i  and  I  cannot  fee  how  the  plaintiff 
can  have  a  right  to  call  on  the  defendants,  as 
partners,  for  the  value  of  thefe  goods,  on  a 
fuppofed  contract,  when  the  real  contra&  be- 
tween the  buyer  and  feller   was    confura- 
mated  before  the  joint  rifle  began.    SuppoJe 
feveral  perfons  agreed  to  open  a  banker's 
(hop,  and  it  was  agreed  that  each  partner 
fliould  bring  into  the  houfe  a  certain  fum  of 
money  as  his  (hare,  it  could  not  be  contended 
that,  if  one  of  them  were  to  borrow  money 
for  his  fhare,  all  the  others  would  be  liable 
for  it.    The  great  queftion  however  ftill  is, 
Whether  under  all  the  circumftanccs  of  the 
cafe,    all    thefe  parties  are  anfwerable;    I 
think  they  are,  but  they  can  only  be  adjudged 
to  be  refponfible  in  another  form  ofa&ion, 
and  not  in  this,  which  is  an  aftion  for  goods 
fold  and  delivered.    If  the  aftion  had  been 
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^brought  upon  the  bills,  I  think  they  would 
jfiaxre  been  liable."  '-"'     ■ 

Ajhhurft  J.  This  cafe  comes  before  w 
Vvhuch  eiftangted  in  the  form  of  it:  but  at 
;f3tfefettt  the  inclination  of  my  opinion  is,  that 
'even  in  this  form  of  action  for  goods  fold  anil 
ttelivSaW;thc,pUintHF  may  recover.  I  ad- 
lifit  that  evidence  fubfequeat  to  the  contract 
^cannot  Vary  the  nature  <*f  the  contract,  but  it 
jftfy  explain  the  intention  of  the  parties  to  the 
*ftigirial  contract.  2f  the  ordering  of  the 
goods  fey  Penrtt  were  the  only  evidence  in 
this  cafe,  he  alone  would  be  arrfwerable  for  the 
faymeat  of  them :  but,  when  he  befpoke 
them,  it  is  clear  that  he  did  it  with  a  view  to 
jt.partaerihip  tranfa&ion ;  and  that  this  was  a 
joiotcdncern,  was  ftiordy  afterwards  explained 
4fy$HtJ  memorandum  &J&ly  1787,  which  is 
ii(x)6ried  on  the  articles,;  both  of  which  mull 
he  taken  into  confideratkuf  together,  in  order 
to  Ice  the  nature  of  the  contraft.  The  fourth, 
fifik,  ami-fifteenth  artrcles?  areitrong  to  Ihew 
that  this  was  a  partnerfliip  concern.  By  the 
^fourth, Vearct  was  to  be  at  liberty  to  Jbip  on 
the  joint  account  as  many  gobds  as  he  chofe, 
provided  they  wete*  fifth  as  the  majority  of 
thofe  concerned  fhould  approve.  Now  if 
this  were  not  intended  to-  be  a  partnerfhip 
Cc  4  account, 


they  Ihould  have  an  opportunity  of  appr 
of  thofe  goods.  Th«  fifth  article  Ihc* 
ftill  more  ftrongly  j  ic  is  that  the  3750 
and  fuch  amount  of  goods  as  Pearee  ma 
en  the  joint  account  as  above-mentioned 
be  confidered  as  Pearce's  (hare  or  capi 
the /aid  joint  undertaking ;  and  that  he  ft 
entitled  to  receive  the  profit  or  bear  th 
in  proportion,  &c.  on  the  joint  concern. 
a  partnerfhip  is  a  joint  undertaking  to 
in  the  profit  and  lofs*  but  fuch  was  th 
demking:  it  was  not  only  a  joint  cone 
the  lhiiv,  but  alfo  in  the  cargo.  The  fifi 
article  alio  is  material ;  which  direfts 
previous  to  the  (hip's  failing,  books  (h 
kept,  in  which  each  party  interefted  fii 
therein  credited  with  the  amount  of  hi 
fpeftive  accounts,  and  that  the  books  ft 
figned  by  the  parties,  which  (hall  be  a  v 
er  for  ascertaining  the  (hares  hereafter  11 
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of  Pierce  and  the  defendants,  but  of  Pearct 
alone:  but  that  is   the  cafe  with  dormant 
partners,  and  there  the  party  furnifhing  the 
goods  may  refort  to  all  thofe  who  are  entitled 
t*>  fhare  in  the  profits.     For  though,  jn  fuch 
cafe  the  dormant  partners  may  nojjbe  known 
sit  the  time  of  the  cont*a&,  yet  when  th$t  fa& 
.is  ascertained,  the  creditor  has  a  right  to  avaU 
himfclf  of  that  evidence*     The  evidence  of 
Kaye  Hkewife  is  important;  for  he  proved 
an  acknowledgment  by  one  of  the  defendants 
that  they  were  liable  to  pay  the  whole  debt 
for  the  (hip  and  cargo.     This  (hews  that  they 
confidered  themfelves  as  partners  in  the  ori- 
ginal tranfaftion.     And  though    fubfequent 
evidence  will  not  make  a  new  contratt,  it  may 
explain  what  that  contraft  was.     However, 
if  this  opinion  be  not  well  founded,  the  plain- 
tiff would  be  entitled  to  recover  on  the  bills 
of exchange. 

Butter  J.  It-is  for  the  intereft  of  all  the  parties 
that  weftiould  nowdifpofe  of  the  cafe  before  us, 
whatever  may  be  done  hereafter  in  the  Court 
of  Chancery.  For  if  the  grounds  on  which 
wc  proceed  be  diftin&ly  known,  it  will  put 
an  end  to  further  litigation.  The  only  differ- 
ence of  opinion  between  my  Lord  Chief 
Juftiee  and  myfelf,  arifes  on  the  laft  order  of 

the 
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the  Co^rt  of  Chancery ;  but  that  order,  % 
think*  will  be  beft  explained  hereafter  by  that 
Court.     If  this  be  confidered  purely  as  dim 
a&ion  for  goods  fold  and  delivered,  brought^ 
afottftly  in  a  fcourt  oMaw,  and  uaconne&ed 
mifr  tjac  proceedings  in  the  court  of  equity, 
1  entirely  agree  with  my  Lord  that  die  plain- 
tiff cannot  recover  agaiaft  thefe  defendants 
the  amount  of  Ptarce's  (hare  of  the  cargo. 
To  make  this  cafe  clear,  fuppofe  tbeie  de- 
fendants and  Pearte  had  agreed  to  be  con* 
earned  in  a  joint  adventure,   in  which  they 
were  to  be  inte  re  (led  according  to  the  pro- 
portion which  each  furnifhed,  and  that  each 
were  to  bring  in  goods  to  the  amount  of  900/; 
and  fuppofe  the  two  defendants  had  paid  for 
their  ihares,  and  Pearce  had  not,  and  that  the 
defendants  were  alfo  to  be  liable  with  Pearte 
for  his  fhare,  in  that  cafe  they  would  be  liable 
for  900  /.  each  more  than  Pearct,  and  would 
not  be  entitled  according  to  the  proportion 
which  each  brought  in.     In  the  argument  an 
attempt*  was  made  to  diftinguifh  between  the 
rime  of  the  eontra£  and  the  time  of  the  deli- 
very :  it  is  certainly  true  that  if  one  partner 
order  goods  himfelf,  without  difclofing  the 
names  of  the  other  partners,  and  the  goods 
be  afterwards  delivered  to  them  all,  they  are 
3I}  liable,  becaufe  the  delivery  and  the   fale 
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***«  oonfidcred  as  forming  one  entire  contraft, 
a**d  the  delivery  i$  fuppofed  to  be  according 
c*>    the  fide.     In  fuch  a  cafe  the  one  partner 
^  Vib  buys  the  goods,,  does  not  contract  for 
^Vmfelf,  but  on  account  of  the  partnerlhip, 
-*-  *n  that  way  of  conGdering  the  queftion,  upon 
^V^c  firft  drder  of  the  Court  of  Chancery,  I 
^Vunk  the  plaintiff  could  not  recover  againft 
tliefe  defendants  for.  the  amount  of  the  goods 
^Rrnt  in  Augufi*  as  PearcSs  (hare,  in  an  aftion 
sit  common  law  for  goods  fold  and  delivered* 
l>ecaufe  the  goods  were  neither  fold  or  deli- 
vered to  the  partnerfhip.     But  that  would 
be  to  difpofe  of  the  cafe  according  to  the 
mere  form  of  the  a&ion.     But,  according  to 
my  coaftru&ion  of  the  fecond  order,  we  are 
not  to  confider  the  queftion  in  that  light  * 
for  it  is  ordered  that  the  plaintiff  may  give 
the  bills  in  evidence,  without  prejudice  to  the 
form  of  the  a&ion ;  and  therefore  I  thinkahac 
this  cafe  is .  to  be  confidered  on  the  broad 
ground  of  fubftantial  juftice.     This  lets  in  the 
other  queftion,  whether,  if  the  a&ion  had 
been  brought  on  the  bills,  the  plaintiff  would 
not  be  entitled  to  recover  ?  And  that  he 
would,  1  think  no  doubt  can  be  entertained ; 
for  the  bills  of  exchange  were  given  for  a 
good  confederation.     The  defendants  took 
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pofleffion  of  the  cargo,  declared1  tnenifelves 
liable  for  the  amount,  and'  accepted  HbiEfre&- 
pcefsly  drawn  for  the  value  of  tKfecargtf  $  artd 
therefore  upon  thofe  bills  the  pliTntrff  m'f^lit: 
unqueftionably  recover.  Confiding*  this*fe 
an  action  brought  under  the  diredfioh  of  rfte 
Court  of  Chancery,  1  think  it  is  our  duty  to 
ftate  the  law  upon  the  whole  of  the  cafe. 

Grofe  J.     We  muft  confider  this  cafe,  as 
the  record  dates  it  to  be,  as  an  a&ion  for 
goods  fold  and  delivered.     And  I  cannot  di- 
ftinguifh  it  from  that  put  in  argument,  of  fe- 
veral  perfons  agreeing  to  enter  into  partner- 
fiiip,  each  bringing  in  a  ftipulated  fum  of 
money,  and  each  borrowing  his  proportion 
of  different  perfons  j  in  which  cafe  it  is  im- 
poffible  to  fay  that  the  perfons  advancing  the 
money  could  maintain  a&rions  againft  all  the 
partners  for  the  feveral  proportions  lent  to 
each.     But  if  the  queftion  were  whether  any 
a&ion  would  lie,  I  have  no  doubt  but  that  the 
plaintiff  might  recover  againft  the  defendants 
on  the  bills  of  exchange  j  which  are  written 
contrafts,  and  were  given  for  a  valuable  con- 
federation, the  defendants  at  that  time  being 
in  pofleffion  of  the  whole  of  the  cargo. 

Lord 
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Lord  Kenyon,  Ch.  J.  then  faid  he  hoped  ic 
would  be  remembered,  when  this  cafe  was 
"eturned  into  Chancery,  that  this  Court 
ffere  unanimoufly  of  opinion  that  on  the 
whole  j  uft ice  of  the  cafe  the  plaintiff*  was  en-* 
atled  to  recover. 


CHAPTER    XlV^v1 

$f  altering  aim  putting  an  €ttt>  to 
partnwfyfp. 

THE  partnerfliip  contraft  being  in  its 
nature  free  and  voluntary,  may  be  al- 
tered or  diflblved  at  the  .will  of  all  the  par- 
ties, and  that  eren  before  the  expiration  of  the 
term  for  which  it  was  originally  entered. into  t 
but  in  this  cafe  there  muft  be  a  complete 
mutual  confent*  Such  is  the  do&ririe  of  our 
civil  law  a:  and  indeed  the  very  tie  or  ftate 
of  brotherhood  which  muft  neceffarily  exift 
among  partners,  being  founded  upon  the  re- 
ciprocal choice  which  the  partners  themfelves 
make  of  one  another  in  their  refpe&ive  hopes 
of  ^profit,  it  naturally  follows  that  a  partner* 
fhip  lafts  juft  as  long  as  the  partners  perfe- 
vefe  in  their  confent  to  continue  it.  But 
if  either  of  the  partners  Ihouldiee  occafion 
to  relinquilh  the  partnerfhip,  whether  it  be 
on  account  of  an  unfuitablenefs.  of  temper  and 
difpofition  between  the  parties,  or  becaufe  one 
particular  partner  is  averfe  to  making  fpecu- 
lations  in  trade,  or.engaginginfome  projedl- 

*  Tartfdiu  focietas  Jurat  quamdiu  confenfus  faitlum  integer 
ftrftverat*     D.  1.  65.  f.  3.  ff.  profocio* 
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*<1  fcheme  or  entcrprizc,  which,  in  the  opinion 

^rici  judgment  of  thenreft,  carries  with  it  a  fair 

!*rofpe&  of  fuccefs  >  or,  for  any  other  unforc- 

^ec»  rtafon,  he  ma/  withdraw  hitofetfV  F*0- 

^ic^ed  he  does  not  break  off  with  fome  finifter 

^i^w,  which  is  contrary  to  the  rules  of  good 

*^Uowihip,  and  the  integrity  of  merchants,  aiicf 

*^*ids  to  the  prejudice  of  the  other  partners  j  c$v 

P^X-ovided  he  does  not  quit  after  fome  partial- 

^^.r  bufinefs  is  begun,  or,  at  an  unfeafonable 

*imc,  which  might  occafion  lofsi-  or  dataage 

^^>  the  partnerfhip. 

In  the  firft  place,  if  a  partner  with' 
clraws  himfelf  through  fome  finiftef*  view  x>r 
xinfair  defign,  he  probably  tffay^difengage  his 
*  copartners  from  all  engagements  to  him,  but 
does  not  difengage  himfelf  from  hfc  obliga- 
tions to  them ;  becaufe  fuch  a  fraudulent  aban- 
donment of  the  partner ihip  cannot  in  equity 
free  the  perfon,  who  fo  abandons,  from  his 
engagements.  ■#  Thus  alfo  if  he  quits  be- 
fore the  expiration  of  the  time  which  the 
partnerfhip  was  to  have  lafted,  abandoning  a 
byfinefs  which  he  was  particularly  charged- 
with,  and  thereby  occafioning  the  lofs  of  fome 
profit  which  otherwife  might  have  accrued  to- 
the  partnerfhip,  he  cannot  in  common  juftice 
be  fuffered  to  take  advantage  of  fuch  his  own 
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wrong,  but,  he  muft,  upon  every  principle  ^^ 
juftice,  be  made  anfwerable  to  the  extent  C^ 
fuch  loffes.     In   like   manner    the  parent 
who  renounces  the  partnerfhip  at  any  unfea — 
iohable  time,  not  only  does  not  free  himfel^ 
from  his  engagements  to  his  copartners,  buC 
is  anfwerable  for  ail  the  lofies  and  damages 
which  fuch  his  unfeafonable  renunciation  may- 
caufe  to   the   partnerfhip.     And  it  is   efta- 
blifhed,  upon  found  principle,  that  if  a  part- 
ner fhould  renounce  his  partnerfhip  whilft 
on  a  journey,  or  beyond  fea,  or  engaged  in 
any  bufinefs  on  the  partnerfhip  account  \  or  if 
his  quitting  obliges  the  partners  to  fell  or 
difpofe  of  any  merchandize  to  difadvantage ; 
he  (hall  be  bound  to  make  good  the  lofles 
and  damages  which  his  leaving  the  partner-. 
fhip   under   thefe    circumftances    fhall     oc- 
cafion.     For  a  fraudulent  and  unfeafonable 
renunciation,  can  never  be  permitted,  whether 
the  deed  of  copartnership,  or  the  bare  part- 
nerfhip contraft  had  provided  again  ft  it  or 
not:  and   upon  this   plain  principle,  that  it 
would  be  repugnant  to  that  ftrict  fidelity, which 
has  been  already  fhewn  to  be  efTential  to  the 
formation  and  continuance  of  a  partnerfhip, 
"and  is  always'imderftood  to  be  comprehend^ 
ed  in  it. 


Partnership  may  be  faid  to  be  properly 
^iflblvcd  by  fairly  deftroying  its  conftituent 
unities,  thus  is  it  difiblved  by  the  effluxion  or 
expiration  of  that  time,  for  which  it  wa$  ori- 
ginally agreed  between  the  parties  to  continue 
tiheir  paftion  for  the  purpofe  of  carrying  on 
The  joint  trade,  with  a  view  to  their  mutual 
benefit  and  reciprocal  advantage. 

Partnerfhip  may  alfo  be  diflblved  by  the 
difuniting  their  pojfeffion,  under  a  mutual 
agreement  after  a  complete  liquidation  pf  all 
accounts  which  concern  the  joint  property ; 
but,  if  all  parties  remain  folvent,  this  can  only 
be  done  by  confent,  for  it  would  be  contrary 
to  equity,  for  one  partner  to  renounce  at  an 
unfeafonable  time  to  the  prejudice  of  the 
others.  And  as  in  partnerfhip  concerns,  there 
muft  be  one  and  the  fame  interefi  throughout, 
whether  each  individual  partner  contributes 
equally  or  not,b  fo  likewife  may  that  intereft 
be  difunitedby  adjufting  and  dividing  the  ref- 
peftive  (hares  of  the  feveral  partners  accord- 
ing to  agreement,  and  thereby  diflblving  the  ' 
partnerfhip.  And,  fince  the  title  of  partners 
muft  be  created  by,  or  arifc  under  one  and 
the  fame  agreement,  fo  in  like  manner  may 
it  be  deftroyed. 

b  A*t€  p.  7. 
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Whcrc  partnerfhip  is  contracted  for  a  fingle 
dealing  or  tranfa&ion,  or  on  account  of  fome 
particular  commerce,  and  an  end  is  put  to 
fiich  concern  by  it's  being  completed,  the 
partnerlhip  isdiflblved  of  courfe. 

It  is  cuftomary  in  regular  partnerfhips  to 
infert  a  claufe  in  the  articles,  by  which  the 
partners  covenant  to  fubmit  to  arbitration 
any  matter  or  thing  which  may  become  the 
fubjeft  of  controverfy  or  difpute  between 
them.  And  altho'  in  fuch  cafes  the  arbitra- 
tors are  ufually  judges  of  the  parties'  own 
choofing  and  proceed  in  a  fummary  way;  yet, 
if  duly  authorifed,  their  award  is  confidered 
final,  confequently  binding  upon  the  parties 
unlefs  there  fhould  appear  ju ft  grounds,  either 
at  law,  or  in  equity,  to  fet  it  afide.c  And  it 
is  a  mode  of  diffolving  partnerlhip,  very  fre- 
quent amongft  merchants  and  traders,  and  is 
confidered  a  ready  method  of  adjufting  part- 
nerlhip claims.  But  in  order  to  empower  the 
arbitrators  to  proceed  to  the  diffolving  of  a 
partnerfhip,  it  would  feem  to  be  abfolutely 
necefiary  for  the  parries,  fubmitting  to  arbi- 
tration, to  authorize  the  arbitrators  todiffolve 
the  partnerfhip  by  inferring  fuch  their  agree- 
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llneftt  in  their  fubmiflion,  or  in  the  condition 
^>f  the  bond  or  promife.     In  like  manner  as 
ic  is  requifite,  when  partners  agree  to  fubmit 
3a.ll  differences  which  may  arife  relating  to  their 
Tzmfincfs,  or  to  any  covenant  in  the  articles  of 
co-partnerlhip  to   referrees  whom  they  may 
choofe,  that  fuch  their  fubmifiion  ftiould  have 
5n  it  a  power  given  to  the  arbitrators  to  exa- 
mine the  parties!  as  well   as  the   witrtefics 
upon  oath. 

Thus  it  was  held  in  the  cafe  of 'tVellington  V; 
Mackintojbd.  Where  one  partner  brought  a 
bill  againft  another,  to  difcover  and  be  reliev- 
ed againft  frauds,  &c.  The  defendant  pleaded 
an  agreement,  that  in  cafe  any  difference 
fliould  arife  between  them,  it  was  to  be  refer- 
red \  and  that  the  matters  in  the  plaintiffs  bill 
relate  only  to  the  partnerlhip,  and  yet  have 
never  been  fubmitted  to  arbitration,  nor  has 
he  ever  propofed  a  reference,  though  the  de- 
defendant  offered,  and  was  always  ready  to 
do  it.  Lord  Hardwicke  difallowed  the  plea  j 
for  as  it  was  a  bill  to  difcover  and  be  relieved 
againft  frauds,  the  arbitrators  could  not  ex- 
amine on  oath,  which,  by  the  agreement,  they 
fhould  have  had  the  power  of  doing. 

d  2  Atk.  570. 

Dda  This 
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Thfocime  on  before  the  Lord  Chancellor, 
on  the  defendant's  plea,  that  the  plaintiff*  and 
he,  on  the  15th  of  November  1718,  executed 
articles  of  copartnerfhip,  by  which  they  co- 
venanted to  become  joint  traders  as  Blackwall- 
Zfo//  fa&ors,  for  eight  years,  and  agreed  in  cafe 
any  difference  fhould  arife  relating  to  their 
bufinefs,  or  of  any  covenant  in  the  articles,  it 
fhould  be  referred ;  and  avers,  that  all  mat- 
ters in  theplaintifPs  bill  relate  only  to  the  part- 
nerfhip,  and  that  they  have  never  been  fub- 
mitted  to  arbitration,  nor  did  the  pontiff 
ever  propofe  a  reference,  or  nominate  any 
ptrfon  to  be  an  arbitrator,  though  the  defen- 
dant offered,  and  was  always  feady  to  fubimit 
all  matters  to  arbitration ;  and  demands  judg- 
ment, if  he  fhall  further  anfwer. 

Lord  Chancellor.  The  plea  ought  to  be  difal- 
lowed  in  this  cafe;  and  yet  I  would  not  have  it 
underftood,  that  fuch  an  agreement  might  not 
be  made  in  fuch  kind  of  articles,  and  pleaded  ; 
but  fuch  a  claufe  fhould  have,  in  it  a  pow£f 
given  to  the  arbitrators  tp  examine  the  pan- 
ties,  as  well  as  witnefles  upon  oath.  But  this ' 
bill  is  to  difcover  and  be  relieved  againft 
frauds,  impofitions,  and  concealments,  for 
which  the  arbitrators  could  not  examine  the 
parties  on  oath.  Perfons  might  certainly  have 
made  fuch  an  agreement  as  would  have  ouf- 

3  *ed 
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ircd  this  court  of jurifdi&ion  j  but  the  plea  here 
^oes  both  to  the  di&overy  and  the  relief ;  and 
if  I  was  to  allow  the  pleads  to  relief/  I  could 
xiot  as  to  the  difeovppk  and  then  the  Court 
t:oo  muft  admit  a  difcoyeiy,  in  order  to  affift 

xhe  arbitrators,  whic^is  nof  proper  for  the 

dignity  of  the  Court  tft  do; 

After' partners  have  diffolved  their  copart- 
nership on  a  final  balance  being  ftruck  and 
all  accounts  having  been  adjufted  between 
them,  the  parties  are  no  longer  liable  for  each 
other;  and  on  fuch  diflblution  of  a  partnerfhip 
between  A.  B.  and  C.  a  jpower  given  to  A.  tp 
receive  all  debts  owing  to,  and  pay  thofe  ow- 
ing from  the  late  partnerfhip,  does  not  autho- 
rize him  to  indorfc  a  bill  of  exchange  in  the. 
name  of  the  partnerfhip,  though  drawn  by 
him  in  that  name,  and  accepted  by  a  debtor 
of  vthe  partnerfhip  after  the  diflblution:  fo 
that  the  ii^dor fee  cannot  maintain  an  a&ionon 
the  bill  againft  A.  B.  and  C  as  partners* 
Npith^r  can  fuqh  indorfee  maintain  an  aftion 
againftthepi  for  m<8£FP**d  to  the  ufe  of  the 
partnerfhip,,  though-ill  point  of  fa&  the  money 
r§jfe^|?y;,difcovmtHig  a  note  which  he  had 
given,  fa  difcagntiog  the  t>Ul»)  be  applied  by 
Ai^p  jthfi  payment  of  a  debt  due  from  the 
partnprftip,  -  : 

'>  r*.-.      :  Dd3  Thus 
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Thus  it  was  held  in  the  cafe  of  Kilgour  vi 
Finlyfon  and  others, t  which  was  an  action 
brought  by  the  indorfee  againft  the  oftenfiblc 
indorfors,  who  alfo  appeared  to  be  the  draw- 
ers of  a  bill  of  exchange.  Money  paid,  money 
had  and  received,  account  dated.  Verdi<5fc 
for  the  plaintiff.  The  circumftances  of  this 
cafe  were  as  follow.  The  plaintiff  was  a 
warehoufeman  and  faftor,  the  defendants-  were 
alfo  warehoufemen  and  factors  in  partnerfhip 
from  Midfummer  1785,  to  the  28th  of  July 
1787,  when  the  partnerfhip  was  difiplved,  and 
notice  of  the  diflblution  giyen  iiji  the  Gazette 
as  uncjer. 

cc  Notice  is  hereby  given,  that  the  co- 
partnerfhip  between  Thomas  Finlyfon,  Thomas 
Galbreath,  and  Henry  William  Harper*  of  Bow 
church-yard,  warehoufemen,  under  the  firm 
of  Finlyfon,  Galbreath  and  Harper,  and  alfo  at 
Glafgow  under  the  firm  of  Henry  William 
Harper  and  Company,  was  by  mutual  confent 
diffulved  this  day;  all  demands  upon  the 
above  firm  will  be  paid  by  Thomas  Finlyfon 
of  Bow  church  yard,  who  is  impowered  to  re- 
ceive and  d'.fcharge  all  debts  due  to  the  faid 
CL-v^tnerfhip. 

c  H.  Black.  155. 

Witnci 
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Witriefs  our  hands,  this  a8th  day  of  July, 
m;87. 

Thomas  Finlyjon. 
Thomas  Galbreatb. 
Henry  William  Harper" 

At  the  time  of  the  above  diffolution,  one 
*Scott  was  indebted  to  the  partnerfhip  in  758  /. 
sand  the  partnerfhip  indebted  to  Sterling  Dou- 
glas, and  Co.  in  896/.  On  the  21  ft  of  Septem- 
ber 1787,  Finlyjon  drew  the  bill  in  queftion 
5n  the  name  of  the  late  partnerfhip  on  Scott, 
payable  on  the  23d  of  November  following, 
for  304/.  as.  which  Scott  accepted.     On  the 
j9th   of  Oftober,  Finlyjon  indorfed  it,  in  the 
name  of  the  partnerfhip,  to  the  plaintiff,  who 
clifcounted  it,  by  giving  his  own  promiflbry 
note,  for  304/.  3  s.  6  J.  payable  on  the  i5th 
of  November,  (the  difference  of  is.  6  d.  being 
on  account  of  the  note  being  due  two  days 
later  than  the  bill).     This  note  of  the  plain- 
tiffs was  indorfed  by  Finlyjon  to  Sterling  Dou- 
glas and  Co.  who  difcounted  it,  and  received 
the  money  they  had  advanced  by  fo  difcount- 
ing  the  note,  back  again  from  Finlyjon,  in  part 
of  payment  of  the  debt  owing  to  them  from 
the  partnerfhip.  When  the  note  became  due, 
the  plaintiff  paid  it  to  Sterling  Douglas  and  Co. 
Two  days  before  Scott's  bill  became  due, 
D  d  4  Finlyjon 
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Finlyjon  took  it  up,  and  gave  in  lieu  of  it, 
another  bill  to  the  plaintiff,  accepted  by  Lcey 
Stracban  and  Co.  but  did  not  take  back 
Scott's  bill.  Afterwards  Lee>  Stracban t  and 
Co's  bill  not  being  paid,  and  Finlyjon  having 
become  a  bankrupt,  the  plaintiff* brought  this 
aftion  againft  all  the  partners,  on  Scott's  bill, 
which  remained  in  his.  hands,  and  obtained  a 
verdift.  A  rule  being  granted  to  ftiew  caufe 
why  this  verdift  flaould  not  be  fet  afide,  and 
a  new  trial  granted,  Adair  and  bond  Serjts. 
fhewed  caufe.  They  acknowledged  that  the 
action  on  the  bill  could  qot  be  fupported*  but 
contended  that  the  plaintiff  was  injitled  to  re- 
tain his  yerdift,  having  paid  money  to  the 
ufe  of  defendants,  at  the  fpeckd  inftance  and 
requcfl  of  a  perfon  authorifed  by  them,  to 
receive  and  pay  their  debts. 

Le  Blanc  and  Lawrence  Serjts.  for  the 
rule  argued,  that  it  ought  to  have  been  (hewn, 
that  th  *  money  was  a&ually  paid,  in  difcharge 
qf  a  partnerfhip  debt  5  if  it  were  paid,  when 
Finlyjon  had  no  right  to  pledge  the  credit  of 
the  p4rtnerlhip,  it  was  not  paid  to  the  ufe  of 
the  partnerihip,  But  admitting  that  it -Was 
paid  for  a  partner  (hip  debt,  yet  being  paid 
without  the  knowledge  andVequeft  of  the  de- 
fendants ic  could  not  be  fufficient  to  raife  aq 

(iffumn- 


s*Jfompfit.  Finlyfm  had  no  authority  to  borrow 
money  to  pay  their  debt,  or  to  contract  for 
them  without  their  confent.  This  cafe  mud 
^feei'conftdered  as  already  decided  by  Lord 
Xtnyon  in  the  f  King's  Bench.  Adair  replied, 
that  in  the  cafe  cited,  it  was  only  holden  that 
an  aftion  could  not  be  maintained  on  the  bill 
of  exchange.  The  reafon  of  wjiich  was,  that 
the  bill  beirtg  negotiable,  and  going  into  the 
hands  of  pet  ions  cho  might  not  know  the 
confederation  for  which  it  was  given,  muft  be 
binding  when  given,  or  not  at  all.  The 
authority  of  the  drawer,  muft  be  independant 
of  any  application  of  the  money.  But  no 
fuch  inconvenience  could  -arife  from  the  ac- 
tion for  money  paid,  It  is  admitted  that 
Finlyfon  paid  the  money  of  the  plaintiff  in  dis- 
charge of  a  partnerihip  debt;  he  had  full  au- 
thority from  the  other  defendants  to  receive 
and  pay :  he  therefore  applied  to  th6:vpla;ntiff 
for  his  note,  at  their  fpecial  inftance  and 
requeft. 

Lord    Loughborough— I   was    of  opinion 
at  the  trial,  that  there  was  an  equity  in  fa- 

^In  a  cafe  between  the  bank  of  England  plain liiFs,  and 
tie  fame  defendants,  in  which  the  circumllances  were 
the  fame  as, the  prefent;  there  was  a  demurrer  to  the 
evidence  which  was  not  argued  in  Court,  but  Lord 
Kenyon  at  the  trial  gave  it  as  1iis  opinion,  that  the  aclion 
on  the  bill  could  not  be  maintained, 

vour 
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vour  of  the  plaintiff,  the  money  arifing  from 
his  note  beinrg  de  faflo  applied  for  the  benefit 
of  the  partnerfhip,  and  the  authoriry  from 
the  other  partners  giving  him  power  to  dis- 
charge their  debts.  But  I  am  now  convinced 
that  I  was  miftaken. 

Confider  the  nature  of  this  tranfadtfon  : 
Finlyjan  applies  to  Kilgour,  to  d:fcount  the 
bill  accepted  by  Scott,  and  in  part  of  the  dif* 
count  takes  a  promiffory  n&te  from  him; 
Kilgour y  before  Scott's  bill  became  due,  chang- 
es it  with  Finlyfon  for  another,  accepted  by 
Lee,  Strachan  and  Co.  returns  that,  and  takes 
Scctfs  bill  back  again.  Now  all  this  was 
carried  on,  without  any  indea  of  the  former 
partners  being  bound  by  it.  On  the  10th  of 
Offcber,  long  before  the  plaintiff's  note  was 
due,  the  defendant  applied  to  Sterling  Dcu* 
glas  and  Co.  to  difcount  it,,  who  accordingly 
did  difcount  it,  but  received  the  money  back 
again  in  part  of  payment  of  their  debt  owing 
from  the  partnerfhip.  When  this  note  be- 
came due,  the  plaintiff  paid  it  to  Sterling 
Douglas  and  Co.  but  at  that  time  no  debt  was 
owing  to  them  from  the  partnerfhip  3  the 
payment  therefore  of  the  plaintiff,  was  not 
a  payment  to  the  ufe  of  the  partnerfhip. 
Though  the  money  raifed  by  difcounting  his 

note 
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'note  before  it  was  due,  was  in  faft  paid  in 
<3ifcharge  of  a  partnerfhip  debt,  yet  he  can- 
xiot  follow  the  money  through  all  the  applica- 
tions of  it  made  by  Finlyfon. 

Heath  and  Wilfon   juftices,   of  the  fame 
Qpinign. 

Rule  abfolute  for  a  new  trial. 
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CHAPTER    XV. 

j  -  -  - 

T6p  TBaniiniptci?. 

PARTNERSHIP  may  alfbbediflblv- 
ed  by  bankruptcy,  which  needs  no  con- 
fcrtt*  but,  is  too  frequently  unavoidable,  for 
trade- cannot  altfajfe  be  carried  on  tfith  that 
degrde  of  fuccefs  which  is  abfolutely  neceflary 
to  fupport  'It,  however  large  the  partnerfhip 
capital  may  be;  neither  can  its  fuccefs  be  al- 
ways fecuredby  the  moft  unwearied  diligence 
and  attention^  'flriie  it  rs  the  fame  in  com- 
merce ;,a$  in  every  okher  path  of  life,  thofc 
if  ho  purfuc  it,  tauft  neceflarily  be  fubjefl:  to 
the  uncertain  and  -fluctuating  ftate  of^  huma- 
nity. But,  independant  of  this,  the  young 
and  inexperienced  merchant,  with  theTaireft 
promife's;and  expectations  may,  equally  with 
thefktlful  and  cunning  trader  commit  an  aft 
of  bankruptcy,  and  an  a<5t  of  bankruptcy  by 
one  partner  is  td  faany  purpoks  a  diflblution 
of  the  partnership,  %  virtud.bf  the  relation  in 
the  ftatutes  "which  avoids  lall  the  a'&'s  of  a  Bank- 
rupt from  the  day  of  the_>bankruptcy.$  and 
alfo  from  the  neceflity  of  the  thing,  all  his  pro- 
perty  being  vetted  in  the  affignees,  who  can- 
not 
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not  carry  on  a  trade*.  A  commiflion  of 
bankrupt  is' to  be. corffidlered^s  an  execution* 
and  not  as  an  affion  >  and  where  one  partner 
commits  an  a& '  of  btnkruptty,-  and  not  the 
other,  a  commiflion  will  go  againft  him,  for  he 
owes  the  debt-  Therefore :  ic  Wfs  decided  in 
the  cafe  ex  parte  Crifp  s  ..  that  ardebt  due  from 
a  partnership,  is  a  legal  debt  to  fupport  ?  fe- 
panate  commiflion.  So  alfo  *tn  the*  cafe  of 
Crifpe  v.  Perritt  d,  where  it  appeared:  that  on 
the.  i ft  of  February*  Perritt  fued^  out  ^com- 
miflion againft  William  Crifpe  of  Cbelfea,  dea- 
ler in  wines  and  chapman,  and  on  the  &d  of 
the  fame  month,  he  was  declared  a  bankrupt 
by  the  adting  commiffionc^s*  On  the  15th 
of  the  faid  month*  .Crtfpe  .preferred  his-,peti- 
tion  to  the  Lord  Chancellor,  ^Hedging,  tbar 
he  was  not  indebted  to  Perritt  on  his  feparat* 
account  above  61.  but  admitted  he  tbqfaid 
Crifpe,  together  with  Edward  Burnaby  and 
James  Barkut,  efq.  a%  co-partners  ofRanelagb 
boufe,  were  all  three  jointly  indebted  to  the 
faid  Perrit  for  plaifterers'  work,  but  he  did 
not  know  in  what  fum,;  that  heiad  not  com- 
mitted any  a&  pf  bankruptcy,  and  therefore 

a  Cowp.  448/4^1.  ' 

b  I  Vern.  153.  .-••- 

e  1  Atk.  134. 

*C.  P.  9th  June  1743.  Cooked  B.L.  20/ 

prayed 
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prayed  that  the  faid  commiflion  might  be 
fuperfeded. 

On  the  hearing,  the  Lord  Chancellor  or- 
dered, that  upon  Crifpe's  paying  100  /.  into 
the  bank,  in  the  name  of  the  accountairt  ge- 
neral, the  major  part  of  the  commiflioners 
lhould  make  a  provifional  alignment  of  the 
faid  bankrupt's  eftate  to  an  afiignee  to  be  ap- 
pointed by  them,  and  that  the  parties  (hould 
proceed  to  a  trial  at  law  in  London,  the  then 
next  Eafier  term,  or  at  the  Sittings  next  after, 
in  the  Court  of  Common  Pleas,  in  an  adion 
of  trover  to  be  brought  by  the  faid  Crifpe 
againft  fuch  aflignee  for  fome  part  of  the 
goods  feized  by  virtue  of  the  faid  commiflion, 
and  that  all  further  proceedings  under  the 
Yaid  commiflion,  except  the  making  of  the 
faid  afllgnment,  fhould  be  ftayed  until  after 
the  faid  trial.  The  provifional  affignment 
•  was  accordingly  made  to  the  defendant  Per* 
ritt. 

On  the  9th  of  June  1743,  in  purfuance  of 
the  faid  order,  the  adtion  came  on  to  be  tried 
before  Lord  Chief  Juftice  Willes,  when  ic  was 
proved  that  the  faid  Crifpe  was  a  trader,  and 
had  committed  an  a£t  of  bankruptcy;  and 
that  he  and  his  two  partners^  before  the  fuing 

ouc 
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out  the  faid  commiffion,  were  jointly  indebt- 
ed to  the  petitioner  William  Perritt  in  426/. 
and  it  not  being  proved  that  the  faid  Crifpe 
owed  the  petitioners  any  feparate  debt,  Lord 
Chief  Juftice  Willes  doubted  whether  a  fepa- 
rate commiffion  againft  one  partner  for  a  joint 
debt  due  from  him  and  his  other  partners 
could  be  regularly  iffued ;  and  therefore  di- 
rected a  verdift  to  be  found  for  the  plaintiff, 
fubjeft  to  the  opinion  of  the  Court  of  Com- 
mon Pleas  upon  that  point. 

The  cafe  was  argued  in  the  following  Af/- 
ebaelmas  term,  and. a  fecond  time  in  Hilary* 
On  the  argument  of  the  cafe  it  was  princi- 
pally infifted  by  Crifpe  %  counfel,  that  as  an 
a&ton  at  law  did  not  lie,  the  commiffion  was 
irregular,  and  they  defied  the  defendants  to 
fliew  that  fuch  a  commiffion  was  ever  iflued; 
but  on  a  further  argument  the  following  pre- 
cedents were  produced, 

<c  John  and  Patrick  Crawford*  were  mer- 
"  chants  and  copartners,  and  became  indebt* 
"  ed  to  one  Caruthers  in  1201  /•  16  s.  Zd. 
"_  A  commiffion  iflued  againft  Patrick  only, 
"  on  a  debt  due  from  him  and  partners. 
cc  Caruthers  petitioned  Lord  fatiot,  ftating 

c  Ex  parte  Caruthers,     Cook&'s  B.  L.  21. 

a  "  thefe 
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"  thefe  fads,  and  that  Patrick  had  obtained 
"  his  certificate,  which  was  then  lodged  in 
"  order  to  be  pafied  by  the  Chancellor ;  and 
cc  for  this  fuppofed  irregularity  in  the  com* 
c<  million,  it  was  prayed  the  certificate  might 
"  not  be  allowed.  His  Lordfhip  declared, 
cc  that  where  one  partner  commits  an  aft  of 
cc  bankruptcy,  and  the  other  not,  a  commif- 
"  lion  will  go  againft  him,  for  he  owes  the 
€C  debt ;  and  difmiffed  the  petition.^ 

S€  Henry  Hewett  f  and  William  Ralpbfon  were 
"  merchants  and  partners  5  Hewett  lived  in 
"  London,  and  Ralpbfon  at  Venice,  and  became 
"  juftly  indebted  to  John  Upton :  Hewett  com- 
"  mitted  an  aft  of  bankruptcy  :  Upton  ftated 
<c  the  fads  fpecially  to  Lord  Macclesfield, 
"  and  obtained  a  commiflion  againft  Hewett 
"  only." 

The  Chief  Juftice  was  of  opinion  that  the 
defendant's  counfel  had  fully  anfwered  the 
challenge,  and  declared  thefe  two  cafes  were 
in  point,  and  that  a  commiffion  was  to  be  con- 
Jidered  as  an  execution*  and  not  as  an  a£lion ; 
and  after  taking  notice  of  the  great  inconve- 
nience and  prejudice  it  would  be  to  trade,  in 
cafe  fuch  commiflions  were  not  allowed,  he, 
f  Ex  parte  Uptoa.     Cooke's  B.  L.  22. 

by 


t%y  confent  of  all  the  other  Judges,  pronounc- 
ed judgment,  and  declared  that  the  commif- 
flon  was  regularly  ifibed,  and  that  a  verdift 
ihould  be  entered  up  for  the  defendant; 

;By  the  ftatute  of  yarns  Z ,  "A  fraudulent 
^conveyance  fliall  be  an  aft  of  bankruptcy." 
Other  a&s  that  are  fraudulent  are  hot  made 
a&s  of  bankruptcy;  but  they  are  attended 
with  the  confequehces  of  fraud,  at  law ;  which 
is,   "  that  fraud  renders  every  aft  void  k  .'* 

So  an  alignment  by  deed  of  only  zjhare  of 
topartnerfhip  effefts,  to  a  bond  fide  creditor, 
Will,  notwithftanding,  if  done  in  contempla- 
tion of  bankruptcy,  itfelf  become  the  very 
aft  ♦ 

But,  there  is  indeed  a  cafe  k  which  appear* 
to  contradift  this  pofition  y  where  Norcotts^ 
who  were  goldfmiths,  after  fhutting  up  their 
ihop,  being  indebted  to  feveral  perfons  much 
beyond  what  they  were  able  to  pay;  in  con- 
templation of  bankruptcy,  and  to  give  a  pre- 

*  i  Jac.  i.e. i j.  fi  a. 

*  4  Bur.  2239* 

i  Cooke's  B.L.  1  it"/'- 

k  Small  v.  Ottdlty.     1  Byit.  48*.  %  P.  W,  427, 
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ference  in  payment  to  the  plaintiff*  Sniall^ 
(who,  upon  a  preffing  occafion,  transferred  to 
them  500  /.  South-Sea  ftock,  upon  their  en- 
gaging to  transfer  to  him  the  like  fum  in  th^ 
South-Sea  ftdck,  in  a  week  or  ten  days  at  far- 
theft,  and  giying  a  note  for  that  purpofo  on 
the  29th  of  September  1720,  made  an  alfign-. 
ment  of  their  (hare  in  a  wine  partnership  with 
Dudley y  amounting  to  3.00/.  carried  on  folely 
in  his  name,  (in  which  they  had  two  third?, 
and  Oudley  one  third)  as  a  fecurity  for  trans- 
ferring 500 /•  South-Sea  ftock,  and  reciting 
the  truth  of  the  cafe.  They  at  the  fame  tipcic 
affigned  two  leasehold  eftates  to  Small,  for  the 
fan>e  purpofe.  This  afiignment  was  ma^ 
without  the  privity  of  the  plaintiff  Small. 
Norcotts  never  opened  their  (hop  again,  but 
the  very  next  day  after  making  this  aflign- 
ment, went  off. 

The  intereft  of  the  Norcotts  in  the  wine 
trade  was  but  300  /.  and  Oudley  had  a  right 
to  carry  on  the  trade  till  Chriftmas  1723. 

The  bill  (which  was  againft  Oudley,  and 
againft  the  affignee  under  a  corhmiffion  iffued 
againft  the  Norcotts),  was  not  brought  by 
Small,  till  after  that  time :  but  an  iffue  had 
been  directed  in  another  caufe,  to  try  "  whe- 
ther 
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^her  the  faid  Norcotts  were  bankrupts  at  the 
*:ime  they  executed  an  aflignment  to  Small  of 
&k  leafe  of  certain  houfes,  on  the  faid  29th  of 
^September  1720." 

The  above  fa&s  were  admitted  by  the 
anfwirs.  And  Sir  Jojepb  Jekyll,  Matter  ef 
the  Rolls,  faid  this  afllgnment  was  good,  and 
cftablifhed  it. 

But  the  authority  of  the  cafe  of  Small  y4 
Oudlty,  has  been  fince  much  fhaken  by  a  de- 
cifion  in  the  Court  of  Common  Pleas,  ex- 
prefsly  upon  the  ground  of  an  afllgnment  of 
part  in  contemplation  of  bankruptcy,  being  in 
kferf  fraudulent,  and  an  a&  of  bankruptcy  l. 

So  iti  an  afltion  of  trover  m,  where  the 
que^ion  turned  upon  the  validity  of  a  deed 
of  alignment,  dated*  the  23d  ofOffober  1778, 
fkom  the  bankrupt  to  his  fon,  of  part  of  his 
real  and  perfonal  eftate.  The  afllgnment 
was  impeached  upon  two  grounds ;  the  one, 
t&at  the  bankrupt  had  committed  an  ad  of 
bankruptcy  prior  to  the  execution  of  the 
deed;  the  other,  that  the  deed  itfelf  was  an 

:    *  3.WiW.  47.  Cdwp.  124* 

«  RonikJ  and  another  v.  Hop*  Byde,  London  Sit&igr 
softer  Michaelmas  term  1779. 
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zA  of  bankruptcy.  The  petitioning  credtV 
tbr's  debt  became  due,  on  bond,  the  3d  of 
January  1779.  The  7th  of  April  followiftgy 
die  commiflion  of4  bankruptcy  iflbed.  The 
bankrupt  had  carried  on  the  bufinefs  of  a 
banker>  in  partnerfhip  with  Archer  and  ano- 
ther; Whitfh  partnerffiip  commenced  tfieift 
of  June  1776,  and  was  diffolvccT  the  a«di  of 
March  1778.  But  the  bankrupt  appeared  to 
continue  in  bufinefs  for  a  length  of  time  after- 
wards. The  bankrupt  and  his  family  lived  at 
his  feat  at  Watt  Park,  in  tfertfordjbire,  having 
a  houfe  in  town,  in  Wbite-Hart-Courit  Grace- 
cburcb-jlreet,  which  he  attended  during  the 
hours  of  banking  bufinefs.  Green,  his  fervant, 
fwofe  he  was  the  only  man  who  let  people  in 
and  out  at  the  town  houfe.  That  m  Augujf 
and  September  1  he  denied  feveral  perfons* 
That  he  had  fometimes  orders  from  his  mat- 
ter to  deny  every  body  5  at  other  times,  fuch 
as  he  knew  to  be  creditors :  to  one  creditor* 
Chipps  in  particular,  by  name;  This  witnefs 
was  contradi&ed  on  the  part  of  the  defendant 
by  another  fervant,  who  fwore,  that  when  any 
one  came  about  bufinefs,  he  always  called 
Greeny  who  faid  he  had  not  his  matter's  orders 
to  deny.  The  evidence  of  Green  was  alfo 
attacked  on  the  fcore  of  its  being  new,  the 
fame  not  having  been  given  before  the  com- 

milEoners, 
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^TTuffioners,  but  a  different  aft  of  bankruptcy 
^^aving  been    fworn   to,    and   Green  having 
-  threatened,  by  way  of  revenge  for  a  quarrel, 
•^hat  he  would  ruin  the  family,  and  that  k 
-"would  have  been  better  for  them  if  they  had 
■^paid  him  his  wages.     The  defendant  called 
jother  witneffes  to  prove  the  bankrupt's  at- 
tendance at  public  meetings,  and  other  places, 
•during  the  months  of  Auguft>  September  and 
Qftober.     The  confideracion  of  the  deed  of 
Aflignment  could  not  be  impeached.     The 
defendant,  as  it  appeared,  had  from  time  to 
time  entered  into  engagements  for,  or  ad- 
vanced money  to  the  bankrupt,  more  than 
the  value  of  the  e dates,  and  that  he  had  taken 
po/T<*ffion  immediately  on  the  execution  of  the 
deed.     The  bankrupt  left  Ware  Park  on  the 
26th  .of.  October ',  three  days  after  the  execu- 
tion oi\thc  .deed,  And  was  not  fcen  after- 
wards. 

Lord  Mansfield.  A  denial  by  order  of  a 
trader  to  a  creditor,  is  not  of  itfelf  an  aft  of 
•bankruptcy,  but  only  evidence  of  it,  and 
therefore  to  be  explained.  If  a  man  is  fick, 
or  as  this  cafe  is,  if  a  man  lives  three  days  in 
,bufinefs,  and  the  reft  of  the  week  in  the  coun- 
try, *his  explain*  a  denial  at  any  other  houfe 
»or  lodging  at  any  other  part  of  the  town,  fay- 
E  e  3  ing, 
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ing,  go  to  the  (hop.  On  the  other  hand, 
is  not  neceflary,  in  order  to  conftitute  a  denr^ 
al  an  a£t  of  bankruptcy >  that  the  bankrupt 
ihould  have  given  orders  to  "deny  any  particu-  - 
lar  per/on  by  name :  if  he  gives  orders  to  be 
denied  to  every  body,  it  includes  creditors, 
and  is  a  keeping  houfe,  within  the  meaning  of 
thje  a&  of  Parliament.  As  to  the  firft  point, 
whether  an  a&  of  bankruptcy  had  been  com- 
mitted, previous  to  the  execution  of  the 
deed,  it  refts  chiefly  on  the  evidence  of  Green. 
The  fecond  queftion  will  be  materia]*  if  you 
determine  for  the  defendant  on  the  firfh  I 
take  it  to  be  clear  law,  that  if  in  contempla- 
tion of  bankruptcy,  a  man  conveys  to  the  fain- 
eft  creditor  that  ever  exifted^  it  is  not  a  frau- 
dulent deed  as  between  tbem\  but  it  tendi 
to  defeat  the  whole  bankrupt  laws,  and  as 
fuch  is  held  to  be  a  fraud  on  the  reft  of  the 
creditors.  It  is  equally  clear,  that  though  it 
be  not  a  conveyance  of  the  whole  property, 
and  that  a  part  be  omitted,  yet  if  it  be  made 
in  contemplation  of  bankruptcy,  it  is  a  pre- 
ference, and  as  fuch  an  a£t  of  bankruptcy. 
To  apply  this  j  the  deed  is.  fair  as  between 
the  bankrupt  and  his  fon.  the  defendant*  but 
having  been  made  three  days  before  his  ab* 
fconding,  it  is  a  preference. 

Vcrdift  for  the  plaintiff. 

In 
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In  the  cafe  ofHaman  and  others  aflignees  of 
JFotdyce  r.  Fijhar*.   Where*a  trader,  in  con- 
templation   of  abfconding,    inclofed  certain 
bills  to  F.  a  particular  creditor,  in  difcharge 
of  his  debt j  faying  he  had  the  honour  to  (hew 
Him  that  preference  which  he  conceived  to  be 
Inis  due.     Which  was  done  without  the  privi- 
ty of  F.  and  followed  by  an  aft  of  bankruptcy 
before  the  notes  could  poflibly  be  delivered. 
It  was  held  by  the  Court  that  tlie  effcntial  mo- 
tive being  to  give  a  preference,  and  the  aft 
itfelf  incomplete,  was  clearly  void,  tho*  no  fa- 
vor of  a  very  meritorious  creditor. 

And  in  the  cafe  of  Hague  v.  fyllejton  o. 
It  feems  to  have  been  fully  eftablifhed^  what 
tranfaftion  of  an  abfeondirig  partner  in  favour 
of  a  partnerfhip  creditor,  will  be  fraudulent 
and  void,  and  prevent  fuch  creditor's  being 
intitled  to  any  part  of  the  partnerlhip  effefts. 
And  alfo,  how  far  the  partnerfliip  may  be  faid 
to  be  altered,  or  diflblved  by  fuch  ah  aft  of 
bankruptcy. 

This  was  a  mbtibh  for  a  new  trial,  in 
ari  aftion  of  Trover  brought  to  recover  the 
valiie  of  kvzti  bags  of  cochineal.    It  had 

n  Cowp.  1 17. 
o  \  Burr.  2174. 
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been  trijcd  before  Lord  Mansfield  at  Guildhall  j 
gjid  a  vcrditt  found  fpr  the  plaintiffs :  but  a 
point  of  Uw  arofe  on  the  following  fads, 

Anne  and  Ifaac  Scoff  were  merchants  and 
copartners.    Qn  the   $7th  of  March   1767, 
-Jiiw  went  oyc  with  intent  to  abfcond;  and 
did  not  return   til)  after   a   commiffion    of 
bankruptcy  had  iflued  againft  him,  .op  the 
30th,  the  defendant  received  a  letter  written 
by  I[aac  Scott,  dated  "  Dover  28th   March;9 
inclqfing  a    bill     of   parcels,    dated     23d 
March,  of  feven  bags  of  cochineal,  for  1645/. 
14^.  6*/.  as  if  the  defendant  had  purchafed 
the  fame  of  the  (aid  v^##i  and  i/^c  Scott  $  and 
informing  the    defendant    "  that   he  [Ifaac 
Scott)  was  gone  off,"  and  "  that  he  had  depo- 
fited  the   feven  bags  of  cochineal  at  George 
Street's  warehoufe,  in  Rollejtcn's  name  and  for 
his  ufe  "  though,    in  fadt .  he  had  not  pur- 
chafed or  agreed  to  purchafe  any  fuch  goods 
of  them:  but  the  defendant  imagined,  it  was 
intended  to fecure  him  in  part  of  the  debt  due 
from  the  partnerfhip.  On  the  30th  of  March, 
the  defendant  went  to  the  warehoufe  of  George 
Street  in  Thames  ftreet,  which  was  a  public 
warehoufe  y   where  he  fpupd  the  kven  bags 
of  cochineal  depofited  there   in  his   name: 
which  he  fold  and  difpofed  of,  and  applied 

the 
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the  money  to  his  own  ufe  in  part  payment  of 
the  debt  due  from  them  to  him.  They  had 
"been  depofited  there,  with  Street,  on  the  26th 
of  March,  for  the  defendant  Rollefton.  On  the 
25th,  Ifaac  Scott  told  Street,  "  that  they  were 
for  the  defendant" :  and  they  were  fo  booked 
at  the  warehoufe.  But  though  the  goods 
were  fent  to  the  warehoufe  before  Ifaac  Scott9 & 
aft  of  bankruptcy  (viz.  his  abfeonding  and 
not  returning  j )  yet  the  defendant  did  not 
then  know  that  they  were  there :  and  he  did 
not  declare  bis  acceptance  of  them,  till  after 
that  time. 

The  plaintiffs  were  afllgnees  in  a  joint 
commiflion  which  afterwards,  on  the  12th 
[  ofjprtjl,  iflued  againft  both  the  Scotts,  Anne 
and  Ifaac.  Sir  Fletcher  Norton  and  Mr. 
Dunning  Solicitor  General,  infilled  that  the 
defendant  was  intitled  to  retain  the  moiety  be- 
longing to  that  partner,  who  did  not  become 
bankrupt  till  after  Rollefton  had  declared  his 
acceptance  of  the  cochineal  j  though  there 
was  afterwards,  a  joint  commiflion  againft 
both. 

This  aft  of  Ifaac  bound  both  partners.  His 
fubfequent  bankruptcy  could  only  aflfeft  his^ 
own  fliare  in  the  partnership,  cftate ;  it  could 

only 
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only  affeft  the  mother's.  Rollefion  ftands  in 
the  place  of  the  mother:  and  before  her 
bankruptcy,  he  was  joint  partner  with  the 
affignees  of  IJaac  in  this  cochineal ;  and  had 
an  undivided  moiety  in  it.  Befides  a  trader 
may  prefer  one  creditor  to  another,  before  any 
aft  of  bankruptcy.  And  here  is  no  fraud  or 
collufion  in  the  defendant.  Confequently, 
the  joint  affignees  againft  mother  and  fon  can- 
not maintain  this  at5lion  of  Trover  againft 
Rollefion  for  the  whole  of  thefe  goods.  Mr. 
Morton  and  Mr  Wallace  contra^  for  .the  affig- 
nees under  the  joint  com  million.  The  mo- 
ther's moiety  was  bound  by  Ifaac' s  bankruptcy. 
All  the  joint  effe&s  are  bound  by  the  bank- 
ruptcy of  either  partner,  the  meffenger  under 
the  joint  commifilon  of  bankruptcy  might  have 
feized  the  whole,  if  they  had  remained  in  their 
warehoufe.  Since  a  delivery  as  this  was,  un- 
der a  private  order  of  IJaac,  unknown  to 
Rollefion,  and  unknown  to  Anne  Scott,  was  no 
fale  to  Rollefion.  The  goods  were  not  appro- 
priated to  him,  till  after  Ifaac  Scott's  ban- 
kruptcy: and  after  his  bahkruptcy,  he  had 
no  right  to  fell.  He  could  not,  after  that, 
bind  the  partnerfhip  effefls.  Rollefion  took 
rhe  goods  under  the  bill  cf  parcels  which  was 
fent  by  Ifaac  from  Dover-,  at  which  time  he 
was  a   bankrupt  :    and    confequently,    Anne 

Scott's 
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Scott's  (hare  was  liable  to  be  feifed  under  the 
cemmiflion  againft  Ifaac.     On  the  other  fide 
i  r  was  urged  in  reply,  that  Ifaac  Scott  had,  at 
*  he  time  of  the  aft  done,  a  right  to  difpofe  of 
xhe  goods:    his  aft  was  the  aft  of  both  Ifaac 
^nd  Anne.     His  fubfequent  bankruptcy,  only 
xefcinded  his  intereft,  but  leaves  Anne's  inte- 
reft  in  Rolkfion.     The  affignees  of  Ifaac  >  and 
flie,  were  tenants  in  common  of  the  goods. 
The  Court  muftconfidcr  it  as  if  Anne  had  ne- 
ver become  a  bankrupt :  for   Rollefton  flood 
in  her  place.     The  aft  of  Ifaac,  when  both 
partners  were  folvent,  wai,  the  aft  of  both 
partners,  and  bound  Anne's  (hare  as  well  as 
Ifaac's.    Therefore  her  fubfequent  bankrupt- 
cy figoifies.  nothing :  for  her  aflignecs  can  only 
ftand  in  her.  place.  Street's  warehoufe  was  a  pu- 
blic warehoufe.  And  as  foon  as  RoUefton  figpi- 
fied  hia  afTent  to  the  contraft,  it  -wxsptrfefted. 
Indeed  IJaac's  (hare  was  gone,  by  his  prior 
bankruptcy:,  but  as  to  Anne's  {hare ;   the  con- 
tnaft-  was  perfefted*   and  Anne's  (hare  was 
bound  by.  it.:  and  on  the  30th   of  Mar<b\ 
(which-  was  prior    to,  Anne's  bankruptcy^ 
Rollejion  was  intitled  to  her  (hare. 

LoTd   Mansfield—"  under  a  joint  commif- 
fion,.  the  commiffioners  afllgn  the  effefts  of 

both. 
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Both.     On  an  application  ex  "parte  Turner y  in 
"March   1742,   it  was  holden,  that  the  joint 
commiifion  carries  all  the  effe&s,  both  joint 
andfeveralp.    "Confider,  here,   the  effeft  iotf 
booking  xhe  cochineal  on  the  26th  March, 
in  the  name  ofRolleJlon ;  and  Whether  it  does 
not  go  to  the  whole.     And  the  fubfequent 
■aflent,  if  it  does  any  thing,   mult  go  to  the 
whole.   The  aflent   could  not  be   good  for 
part;  and  not  good,  for  the  other  part.   But 
the  aflent  was  to  nothing  at  all.  The  depofit 
-was  not  completed,  antecedenrto  the  30th 
of  March.    I  was  dear  at  the  trial,  that  this 
aflent  could  not  be  good  for  the  Wholes  be- 
caufe  there  was  nothing  to  aflent  to :  nor  did 
Rollefton  in  fad  aflent  to  any  thing  but  the  falfe 
bill  offalefentto  him  from  Dover.  And,  that 
bill  of  fale  was  after  the  aft  of  bankruptcy 
committed   by  IJaac  Scott.     Therefore   he 
could  not  then  affeft  the  partnerfhip;   which 
was  at  an  end,  by   the   bankruptcy.     And 
Rollefton's  aflent  was  to  the  falfe  bill  of  fale, 
feat  to  him  to  make  him  a  creditor  upon  a 
ialfe  foundation  of  a  -dealing  upon  (pecula- 


tion." 


Mr.  Juftice  Tates—Ifaac's  contraft  muft 
iind  the  whole ,  or  not  operate  at  all :  it  could 

i>  1  Atk.  97. 
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*iot  be  good  for  one  part,  and  not  for  the  other. 

His  ad  was  not  complete  upon  the  26th  March  : 

jx  was  revocable  till  Rollejlon's  aflentj  and  he 

mull  aflent  to  the  whole  contract,  if  he  aflent- 

ed  at  all.    All  Ifdac's  power  was  gone,  when 

he  wrote  from  Dover.    His  act  of  bank*- 

tfU^TC*  DISSOLVED  THE  PARTNERSHIP. 

The  affignees  of  Jfaac  could  never  be  faid 
to  be  partners  with  Ame  the  other  partner. 
The  tranfa&iort  is  void,  and  Teems  a  fraud : 
there  is  no  account  Sated ;  a  voluntary  depo~ 
fit  is  made,  ttr  favour  Rolkjion.  Therefore 
Ifaac's  aft  was  void,  and  had  no  effeft  on  the 
moiety  belonging  to  Anne. 

Mn  Juftice  Afion  and  Mr.  juftice  WilUi 
were  of  the  fame  opinion. 
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CHAPTER    XVI. 
T5p  Vtdtjj. 

PARTNERSHIP  is  alfo  diflblved 
by  the  death  of  one  of  the  partners : 
for,  altho'  partnerfhip  may  be  entered  into  by 
the  confent  of  many,  neverthelefs  it  muft  be 
diflblved  by  the  death  of  one,  unlefs  fpe- 
cial  covenants  were  made  to  the  contrary 
at  the  time  of  forming  the  partnership  a* 
And  it  would  be  unreafonable  if  it  were  other- 
wife  ;  for  it  might  have  been  entirely  owkig 
to  the  induftry  or  fkill,  the  knowledge  or  the 
capital  of  that  particular  perfbn  that  the 
partnerfhip  contradt  was  concluded ;  or  thefe 
might  have  been  the  chief  cpnfiderations 
which  firft  induced  the  parties  to  treat  about, 
or  enter  into  fuch  an  engagement. 

And  partnerfhip  being  diflblved  as  above 
ftated,  by  the  death  of  one  partner,  his  exe- 
cutor or  adminiftrator  enters  of  courfe  into  all 
the  rights  of  the  perfon  to  whom  he  fucceeds, 
yet  fuch  executor  or  adminiftrator  of  a  part- 
ner not  being  a  partner  himfelf,   has  no  right 

a  Juft.  Inft.  lib.  3.  tit.  26. 

3  to 
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to  interfere  with  the  partnerfliip  concerns  in 
*lie  quality  of  a  partner.     But  at  the  fame 
time  he  is  entitled  to  the  profits  which  would 
Iiave  fallen  to  the  fhare  of  the  decf  afed.     So 
^  it  has  been  determined,  that  the  death  of  a 
partner,  unlefs  it  be  fpecially  provided  againft 
in  the  inftrument  conftituting  the  copartner- 
ship, difohes  it>  and  it  (h$H  not  fubfift  for  the 
benefit  of  an  executor :  the  reafon  of  which 
is  faid  to  be,  that  primdfacit  this  fpecics  of 
contract  is  entered  into  on  the  ground  that 
both  parties,  We  Ik  ill  in  the  bufinefs  in  which 
they  engage,  but  an  executor  may  have  no 
fkill  therein :  yet  a  temporary  diforder,  as  lu- 
nacy., intervening,  if  there  be  a  profpefb  of 
recovery,  is  no  ground  for  diflblving  a  part* 
nerfliqx 

Thus  in  the  cafe  of  Pearce  v.  Chamberlain, 
at  th$  Rolls,  Offober  30th,  17  50,  which  is  re- 
ported as  follows  b . 

Articles  between  Robert  Pfammer  and  Da- 
niel Pearte  recited,  that  Plummtr  had  carried' 
on  the  trade  of  a  brewer,  at  Hoddtfdon^  anct 
had  employed  Pearce  as  a  fervant  and  brew* 
e? ;  who  having  behaved  himfelf  faithfully, 
&c.  and  advancing  a  moiety  of  the  value  of 

b  2  Vez,  33. 
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the  effe&s,  he  took  him  into  partnerfhip  (or000 
nine  years,  if  Pearce  (hould  fo  long  live  j  but-^ 
if  he  lived  to  the  end  of  the  nine  years,  the 
partnerfhip  (hould  continue  for  any  further 
term  not  exceeding  twenty-one  years,  as 
Pearce  fhould  defire,  on  giving  notice  to  con- 
tinue it.  It  was  provided,  that  notwithftanding 
the  death  of  Plummer>  it  fhould  be  carried  on 
by  his  reprefentatives;  and  that  if  Pearce 
fhould  give  that  notice,  he  fhould  not  have  it 
in  his  option  to'pay  off  the  reprefentatives  of 
Plummer,  and  carry  it  on  himfelf;  but  with 
them. 

This  bill  was  by  the  ttridotfr  and  reprefen- 
tative  of  Pearce,  againft  the  reprefentatives  of 
Plummer,  for  an  account,  and  for  liberty  to 
carry  on  the  trade  with  the  defendants* 

For  the  defendants  was  cited  Godfrey  v. 
Browning,  17th  Mar.  1742,  where  it  was  held, 
that  one  copartner  could  not  appoint  a  rep»-e- 
fentative  to  carry  on  the  trade  after  his  deceafe  * 
otherwife  it  might  fall  to  the  lot  of  an  infant 
or  perfon  not  at  all  fit  to  carry  it  on ;  and 
Baxter  v.  Burfield,  B.  R.  Pafcb.  1746.  where 
it  was  held,  that  a  covenant  to  teach  a  boy 
his  trade  was  refcinded  by  the  death  of  the 
matter,  on  the  ground  that  it  was  a  bond  to 

ferve 


ftrve  perfonally,  and  that  he  was  not  bound 
to  ferve  an  executor. 

For  plaintiffs*  It  might  be  To  where  it  is  a 
general  partnerihip;  for  then  the  death  of 
one  partner  would  determine  it :  but  not  fo 
where  £  particular  terra  has  been  agreed  on : 
but  if  there  was  a  cafe  for  that  it  would  not 
do  here ;  becaufethe  provifion  for  the  repre- 
sentatives ought  to  be  mutual ;  and  Ihcws, 
they  did  not  guard  againft  an  infant's  carrying 
it  on.  No  cafe  is  cited  to  (hew,  that  all  part- 
nerfhips  mud  continue  or  conclude  on  the 
living  or  death  of  the  principals.  On  the 
death  of  the  mafter  the  boy  cannot  become 
apprentice  by  a  <courfe  of  representation*  as 
•then  it  might  be  to  the  moil  ignorant  p^rfon : 
•but  that  is  different  from  -articles  of  copart- 
nership in  a  beneficial  trade,  wherein  a  right 
Jus  been  purchafed  for  a  period  of  years.  In 
the  cafe  of  Huddkfton,  one  party  .was  a  luna- 
tick,  who,  could  not  carry  on  the  trade ;  yet 
Lord  Talbot  thought  himfelf  bound  by  the  ar- 
ticles, and  obliged  the  other  to  carry  it  on 
for  the  benefit  of  himfelf  and  the  lunatick. 

Mq/ler  of  the  Rolls.—  cc  Confidering  the 

whole  frame  and  defign  of  the  articles,  Pearce 

was  only  admitted  in  cafe  of  Plummer,  and 

F  f  for 
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for  his  fkill  in  the  trade ;  and  after  that  end 
was  defeated  by  his  death,  it  could  not  be  the 
"  intv  nt  that  any  rtprejentatives  of  him  fhouW 
have  an  opportunity  to  carry  it  on,  as  it 
might  fall  into  fuch  hands  as  could  not  be  of 
fcrvice :  and  though  it  might  come  to  the  rc~ 
frefentatives  of  one,  and  not  of  the  other, 
that  is,  by  exprefs  provifion  of  the  parties, 
therefore  on  the  articles,  the  plaintiff  is  not 
entitled  to  a  decree  to  carry  on  the  partncr- 
fhip. 

<c  But  as  a  general  queftion,  the  confe- 
quence  with  regard  to  trade  weighs  greatly 
with  me.  It  would  be  of  ill  confequence  in 
general  to  fay,  that  in  articles  of  partnerfhip 
in  trade,  where  no  provifion  for  the  death  of 
either  is  made,  they  might  fubfift  for  benefit 
of  an  executor  who  may  not  have  fkill  there- 
in. The  plaintiff  could  be  of  no  ufe  in  car- 
rying on  the  partnerfhip.  Plummer  wanted 
one  whofe  knowledge  he  could  confide  in. 
The  plaintiff,  the  adminiftratrix,  is  entitled  to 
one  third,  the  infant  to  the  other  two  (hares. 
Her  inteftate  might  be  indebted,  and  the  ef- 
fedls  wanted  to  be  diftributed.  It  is  impro- 
per therefore  to  fuffer  fuch  a  conftru&ion, 
unlefs  the  parties  provide  for  it.  I  remem- 
ber that  cafe  in  B.  R.     It  was  an  a&ion 

againft 


againft  the  furety  in  a  bond  conditioned  for 
performance  of  the  articles :  the  maftcr,  to 
whom  the  youth  was  bound,  di?d;  the  exe- 
cutors thought  they  might  mafke  fome  bene- 
fit of  his  time,  and  their -view  was  therefore 
not  to  have  him  perfonally  their  fervant,  and 
to  inftrud  him  farther  in  the  trade,  but  to 
put  that  benefit  of  the   infant's  fervice   into 
'flieir  own  packet.     The  Court  confidering 
the  inconveniencies  attending  apprentices,  or 
trade  in  general,  if  infants  were  -obliged  to 
Terve  executors  or  adminiftrators  for  remain- 
der of  the  term,   although  not  of  rfre  fame 
•trade  with  the  infant,  determined  rt  *for  the 
defendant,  that 'the  aftion  would  not"  lie.     I 
"alfo   remember   Huddlejlon's   cafe;   and  atih 
pretty  certain  (though  not  very  poficive)  thift 
he  was  under  a  great  dejeftion  of  mind,  fo 
that  a  commiffion  was  applied  for;   but  be- 
fore that  queftiort  came  before  the  Courr>  he 
had  recovered  himfelf,  and  was  dofirous  to 
carry  on  the  partnerlhip.     The  Court  faid, 
<hefe  were  accidents  that  could   not  be  pro- 
vided for ;  but  that  was  no  reafon,   when  he 
;had  brought  all  his  fubftance  into  trade,  tJie 
other  partner  fhould  fav,  that  a  temporary 
•diforder    intervening    fhould    deprive    him 
-during  life  from  going  on  with  the  bufinefs, 
-and  that  he  lhould  put  the  whole  benefit  of  the 
F  f  2  partner- 
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partnerlhip  into  his  pocket,  without  account- 
ing for  it.  So  that  the  Court .  held,  he  had 
not  forfeited  the  benefit  under  the  partnerfhip, 
but  fhould,  notwithftanding  that  accident,  be 
confidered  as  a  partner.  That  cafe  depend- 
ed entirely  on  that  circumftance ;  and  there 
was  a  profpcft  of  his  recovery. 

It  may  be  alfo  noticed  in  this  place,  that 
partnership  is  diflblved  by  forfeiture  upon  an 
attainder  of  felony  or  treafon,  which  is,  in 
contemplation  of  law,  the  civil  death  of  the 
attainted  partner,  and  has  the  fame  efFeft 
with  regard  to  the  partnerfhip  as  natural  death. 
For  fuch  perfon  having  no  capacity  to  a&, 
he  is  with  regard  to  the  partnerfhip  as  if  he 
were  really  dead ;  and  his  property  being  con- 
filcated,  his  (hare  is  of  neceflity  withdrawn,  • 

And  it  is  in  general  true  that  partnerfhip 
may  be  altered  or  put  an  end  to  in  all  the  fe- 
vcral  ways  above  fet  forth.  But,  although 
the  foregoing  will  be  found  to  hold  good  as 
general  rules  applicable  to  moft  cafes,  con- 
cerning.the  diflblution  of  partnerfhip,  and  the 
manner  in  which  the  engagements  of  part- 
ners defcend  to  their  executors  or  adminiftra- 
tors,  yet  there  are  exceptions,  fuch  as  the 
partnerlhips  of  farmers,  for  inftance,  in  which 
•      -  it 


It  is  ncCefTary  to  diftinguilh  two  kinds  of  en- 
gagements ;  one  of  the  partners  among  them* 
felves,  and  the  other  of  all  the  partners  to  the 
perfon  of  whom  they  take  a  farm.  For 
ftnee  this  laft  engagement  defcends  to  the 
executors  or  adminiftrators  of  the  partners  c> 
it  is  a  neceflary  confequence  that  being  under 
a  common  engagement  to  others>  they  mud: 
be  mutually  engaged  to  one  another.  And 
if  this  tie  does  not  make  the  perfortal  repre* 
fentatives  and  the  farvitfors  copartners  in  likeJ 
manner  as  thofe  are  who  have  Voluntarily' 
diofen  one  another,  yet  it  has  this  effeft,  that 
the  executor,  or  adminiftratbr  of  a  farmer  be- 
ing bound  to  perform  the  conditions  of  the 
leafetodie  leffor,  and  having  the  right  to 
manage  the  farm,  or  to  caufe  it  to  be  manag- 
ed for  his  advantage,  this  right,  and  this  en- 
gagement diftinguifhes  his  condition  from 
that  of  the  executors  and  adminiftrators  of 
partners,  in  other  concerns ;  ihafmuch  as  he 
cannot  ,b$  excluded  from  reaping  his  fhare  of 
the  benefit  of  the  farm,  even  although  the 
partners  had  not  begun  to  manage  it  before 
the  death  of  the  partner  to  whom  he  foe- 
ceeds. 

c  Leafes  for  years  Being  chattels,  go  to  tie  exeoutof . 
Doctor  and  Stud.  lib.  i.  c.  7.  and  c  2*4* 
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And  thisdo&rine  fcems  to  be  confonaat 
with  the  general  rule  refpe&ing  the  right  of 
Survivorship  among  partners 5  for  finae 
every  man  has  a  natural  right  to  the  fruits  of 
his  own  employment,,  fo  alfo  is  there  a  power 
vefted  in  every  man  to  difpofe  of  fuch  fruits*, 
whether  engaged  in  a  partnerlhip  concern  at 
the  time  of  his  death  or.  not,  it  being  agree-, 
able  to  natural  juftice  that  the  fruits  of  every 
man's  trade  fhould  defcend  to  his  reprefenta- 
tives,  for  the  benefit  of  his  children  and  famL* 
ly.  Hence  it  is  that  our  laws  have  eftablifh*.  ^ 
ed  the  falutary  rule  that  there  fhall  be.  no  be- 
nefit by  furvivorfhip  in  copartnerfhip  deal* 
ings  d ;  and  which  feems  alfo  to  be  founded  on 
the  Law  Merchant  >  for  we  find  in  Littleton  e% 
that  "  the  wares,  merchandizes,  debts^  or  du- 
ties of  joint  merchants  or  partners,  fhall  not 
furvive,  but  fhall  go  to  the  executor  .of  him, 
that  deceafeth  -,  and  this  is  per  legem  mertatori* 
am,  which  is  part  of  the  laws  of  this  realm*, 
for  the  advancement  and  continuance  of 
commerce  and  trade,,  which  is  pro  bono  pub- 
lice  -,  for  the  rule  isx  that  jus  accrejeendi  inter 
mercatores  pro  beneficio  commercii  locum  non  ha- 
Pet."     And  this  rule  extends  to  all  mer- 

d  11  Co.  3.  b.  2.     Ro.  Abr.  &6»  b.  2. 
e  Co.  L.  182*  a. 
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chants  and  traders,  though  they  do  noc  go 
beyond  fea*. 

And  per  Cake:   There  are  four  forts  of 
■  merchants,  viz.   adventurers,  dormant,  tra~ 
"veiling,  and  refident*  and  neither  of  them 
ihall  take  by  furvivorfhip  g  • 

Therefore  it  has  been  held  that  the  execu- 
tor of  the  deceafed  (hall  join  with  the  furviv* 
ing  merchant  for  goods  carried  away  in  the 
life-time  of  the  teftatorh.  Dub.  whether 
neceflary  ?.  For  the  remedy  furvives,  though' 
the  duty  does  not  furvive  i .  And  though 
there  is  no  furvivorlhip  between  merchants, 
yet  if  there  are  two  joint  merchants,  or  two 
who  are  jointly  poffeffed  of  goods  in  the  way 
df  trade,  who  cafually  lofe  them,  and  after- 
wards one  of  them  dies,  the  furvivor  alone 
may,  it  feems,  bring  trover  for  them,  for  the, 
aftion  muft  neceiTarily  furvive,  though  the 
intereft  doth  not,  otherwife  there  would  be  a 
failure  of  juftice*  becaufe  the  furvivor  and 

i  2  Bit>wnl.  99*        *  .    »      . 

,  '  t  20  Vin.  Abr*  til,  SarviYorfhip*    D»  z  Brownl.  99, 
in  mta  there. 

h  Lutw.  1493.  . 

1  Show.  189.    Salk.  444. 
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the  executor  06  Vim  who  isdc^caarocyoiir: 
in  the  a&ion,  for  their  rights  arcjofi  &vcrak^ 
natures,  and  there  mud  be  feveral  judgments; 
but  k  being  held  cleauly^  that  iTthts^wirgoy 
plea,  it  mutt  have  bem  in  abatenotnft*.  feir 
which  reafon  the  books  fey  k,  ttic  principal; 
point  was  not  detecramcck    v 

If  where there  are  two  jointj  traders^  and 
one  dies,  aad  the  farvivoc  carries  Qftthei  trade 
after  the  deatt  of  die  partner*  the  forrivor 
/hall  anfwer  for  the  gain  madfiibyrthia.tsadc. 
Fer<  Eocd  Krajfrer  Htnromrt,    Edffc  iffWi. 

In  this*  cafe  the  plaintiff's  teftatorweu  cap* 
tain  of  a  fhip,  and  being  om  his  voyage  be- 
yond fea^  had  8<oo  dollars  on  board  the  ffaijv 
which  he  intended  to  inveft  in*  tfadfe;  die* 
captain1  died;  and  the  defendant  (Jwhfc  TW&* 
mate  of  the  ffiip,  becoming  captain,  took 
theft*  800  dollars,  and  in  vetting  them*  in-tpadfc, 
made  great  improvements  thereof;  but  ani 
his  return  to  England^  the  executrix  of  the 
firft  captain  brings  a  bill  againfl:  him*  for.  an 
account. 

k  Carth.  170— 1.     Kemp  &  Andrew*.    1  Show*  iW^ 
Comb.  474.     3  Lev.  290.  S.  C. 

1*1  P.  Will.  141.      10  Mod.  20.      s  Eq.  Ca.  Abiv 
-3*  pi.  5.  722.  pi.  2.  S.P. 

The 
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The  Atfcm&tni  attainted  the  receipt  of  the 
money,  and  offered  to  re-paiy  the  fame;  with 
interaft  $  wKmas  the  plaintiff  iafifted  on*  tha 
ptoGt&  produewi  in  tmcte;  *tod*  the  fcwral 
impeftments^thdc  had  been  nuidlr  tfeerawfth*     < 

Qbjrffim.— The  ctefendaitf  having  ttodfed 
with  this  money,  it  was  at  his  rifk  and  peril1* 
-  and  as,  had  it  been  loft  in  trade,  the  defend- 
ant iftuft  have' borne  thatfloffr;  foitia  reafcn- 
able,  on  the  other  hand,  rite*  the  profit  which 
Kw  been  made  of  it  Ihould  betong  te  hinri 
&  where  an  executor  puts  o\ri  money  with* 
#at  the  decree  of  the  Court,  tf  th&  be  loft; 
k  is  at  his  peril,  and  therefore  he  ought  to 
Jittve  the  interefe 
»■  ■  »  , 

-  Lord  Keeper  foidi  that  he  took  the  do* 
ftnefadt,  inthiscife,  to  be  more  like  a  tru£ 
fee*  than  an  executor,  and  if  fo,  he  ought 
dfearfy  to  account  for  the  profits  made  of  the 
ihoney;  that  the  primary  intent  in*  carrying 
abroad  his  money  was,  to  hrvcfl:  it~  in  trade; 
and  not  to  return  with  it  home  again ;  and 
ffierefore,  the  defendant  having  obferved  the 
intent  of  the*  teffator  in  trading  thefewitfy 
and  having  taken  fuch  a  prudent  care  »  riW 
management  of  it,  as  (it  might  be  prefumed 
he.  would  have  taken  of  his  own  money)  his 

Lordfhip 
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Lordfhip  apprehended  the  defendant  would 
not  hare  been  liable  to  anfwer.  for.  any  loft 
that  might  have  happened;  and  compared 
it  to  the  cafe  of  two  joint  traders,  where*  if 
one  dies,  and  the  furvivor  carries  on  the 
trade  after  the  death  of  the  partner,  the  fur- 
vivor (hall  anfwer  for  the  gain  made  by  this 
trade. 

The  Court  obferved,  that  this  being  an 
ifland,  all  imaginable  encouragement  ought 
to  be  given  to  trade,  and  fuch  conftru&ion 
was  for  the  benefit  of  him  who  carried  out 
this  money  with  that  intent;  and  there  was 
no  reafon  that  his  death  fhould  fo  far  injure 
his  family  and  relations,  as  to  deprive  them 
of  the  benefit  which  might  accrue  from  it  in 
the  way  of  trade.  But  that,  to  recompence 
the  defendant  for  his  care  in  trading  with  it* 
the  Mafter  fhould  fettle  a  proper  falary  for 
the  pains  and  trouble  he  had  been  at  in  the 
management  thereof;  and  in  the  mean  time 
cofts  to  be  referved  m. 

The  diftinttion  made  between  joint-tenants 
and  co-partners  in  refpeft  of  furvivorfhip  by 
the  laws  of  England  is,  that  furvivorfhip  re- 

m  Reg.  Lib.  A.  1710.  fol.  66a. 
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gufarly  takes  place  in  jointenancy,  unlefs  there 
i$  afpecial  agreement  to  the  contrary,  but  not 
in  a  partnerihip  amongft  merchants  n*  And 
Courts  of  Law  will  take  notice  of  the  lex  rncr- 
catoria  without  its  being  fpecially  pleaded 
with  refpedt  to  this  general  cuftonru 

For  in  the  cafe  of  Bell  aft  s  v.  Hefter°9 
Powell  Juftice  faid,  "  That  the  Court  would 
tyke  notice  of  the  lex  mercatoria,  as  that 
there  is  no  furvivorfhip." 

.  And  in  articles  of  co-partnerOiip  between 
merchants  it  is  not  neceffary  to  provide 
againft  furviyorfhip* 

Thus  in  the  cafe  of  Jeffereys  v.  Small  p, 
Lord  Keeper  faid,  "  The  cuftom  of  mer- 
chants is  extended  to  all  traders,  to  ex- 
clude forvivorflrip." 

And  in  a  caufe  for  an  account  of  a  co* 
partnerihip,  both  partners  being  dead,  a  re^ 
ceiver  fhall  be  appointed  q. 

a  i  Inft.  182.  a. 

•  1  Ld.  Raynu  281. 
f  1  Vera.  217. 
3  2  Brown,  zju 
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[No.  i.] 

articles  of  Copattnetf&fp, 

For  carrying  on  a  Joint  Trade. 
(  Comma  Firm, ) 

ttVJC&Cft  of  agreement  indented,  &c.    be- 
tween A.  B.  of of  the  one  part,  and  C.  D. 

—  of  the  other  part. 

urji,  The  laid  A.  B.  and  C.  D.  have  joined,  and  Parriw  joU 

thefe  prefents  do  join  themfelves  to  be  copartners ln  c°?ar** 

...  J  %/•  j     11   ^i_-         nerfcip  for 

ether  in  the  art  or  trade  of  and  all  things  yc  irs. 

reto  belonging ;  and  alfo  in  buying,  felling,  vend- 
and  retailing  all  forts  of  wares,  goods  and  com* 
dities  belonging  to  the  (aid  trade  of  ■■  which 
I  copartnership  is  to  continue  from  — —  for  and 

ing,   and  unto  the   full  end  and   term   of  

n  thence  next  enfuing,  and  fully  to  be  compleat 

1  ended.     And  to  that  end  and  purpofe,  be  the  faid  £achh»s4*. 

B.  hath,  the  day  of  the  date  of  thefe  prefents,  deli-  Jj^/*, 

ed  in  as  dock  the  fucn  of and  the  (aid  C.  D.  ftock,  to  bt 

fum  of  ■         to  be  ufed,  laid  out  and  employed  in laid  out,&c 
anion  between  them,  for  the  management  of  the 

trade  of to  their  mutual  benefit  and  advan- 

e.     And  it  is  agreed  between  the  faid  parties  to 

fc  prefents,  and  the  faid  copartners  each  for  him- 

refpe&ively,  and  for  his  own  particular  part,  and 

bis  executors  and  adminiftrators,   doth  feverally  Not  to  ufe 

:  not  jointly  covenant,  promife  and  agree,  to  and  *",rl?^" 

h  the  other  partner,  his  executors  and  adminiftra-  benefit, 

i9  by  thefe  prefents,  in  manner  and  form  following 

at  is  to  fay)  That  they  the  faid  copartners  (hall  not 

•  will  at  any  time  hereafter  ufe,  exercife  or  follow 

trade,  of  aforefaid,  or  any  other  trade  what- 

4  foever, 


and  advantage,,  and  truly  employ,  buy,  ie 
chandize  with  the  ftock  aforefaid,  and  ti 

thereof,  in  the  trade  of  aforefaid,  vi 

finiftcr  intentions  or  fraudulent  endeavour 
Shop  rent.  ver.  And  also  that  they  the  faid  copartnc 
will  from  time  to  time,  and  at  all  times  he 
ring  the  faid  term,  pay vbear  and  difcharge 
tween  them  the  rent  of  the  (hop  which  tl 
copartners  (hall  rent  or  hire  for  the  joint  e: 
managing  the  trade  aforefaid.  And  th 
gain,  profit  and  increafe  that  (hall  come,  gi 
for  or  by  reafon  of  the  faid  trade,  and  joint 
as  aforefaid,  (hall  be  from  time  to  time  dui 
term  equally  and  proportionably  divided  be 
the  faid  copartners,  (hare  and  (hare  alike, 
that  all  fuch  lofs  as  (hall  happen  to  the  faic 
by  bad  debts,  ill  commodities,  or  otherwi 
fraud  or  covin,  (hall  be  paid  and  borne  c 
proportionably  between  them.  And  fur 
agreed  by  and  between  the  faid  copartners 
thefe  prefects,  that  there  (hall  be  had  an< 
time  to  time,  and  at  ail  times  during  th< 
and  joint  occupying  and  copartnerfliip 
aforefaid,  perfect,  juft  and  true  books  < 
wherein  each  of  the  faid  copartners  (hall 
and  fet  down,  as  well  all  money  by  thei 
naid.  exnended  and  laid  out  in  and  about  tl 


Gain. 


Lofles. 


Jtooksof 
account* 
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j  which  raid  books  {hall  be  ufed  in  common ' 
n  the  faid  copartners,  fo  that  either  of  them 
ve  accefs  thereto  without  any  interruption  of 
er.     And  also  that  they  the  faid  copartners,  Settling  ac- 
three  months  or  oftener  if  need  (hall  require,  countsdur- 
c  reafonable  requeft  of  one  of  them,  (hall  make,  p^^ihip, 
id  render  each  to  the  other,  or  to  the  execu- 
each  other,  a  true,  juft  and  perfect  account  of 
its  and   increafe  by  them  or  either  of  them 
and  of  all  lodes  by  them  or  either  of  them 
i  ;  and  alfo  of  all  payments,  receipts,  difburfe- 
and  all  other  things  whatfoever  by  them  made, 
I,  difburfed,  aded,  done,  or  fuffered  in  their 
partnerfhip  and  joint-occupying  as  aforefaid, 
fame  account  fo  made,   (hall  and  will  clear, 
pay  and  deliver  each  unto  the  other  at  the 
making  fuch  account  their  equal  (hares  of  the 
b  made  as  aforefaid.     And  at  the  end  of  the  and  at  the 
■    »  or  other  fooner  determination  of  thefe  end  thereof 
;  (be  itjby  the  death  of  one  of  the  faid  co-part-  j^g*9* 
Qtherwife),  they  the  faid  co-partners  each  to 
er,  or  in  cafe  of  the  death  of  either  of  them 
;ivipg  party  to  the  executors  or  adminiftrators 
larty  deceafed,  (hall  and  will  make  a  true,  juft 
J  account  of  all  things  as  aforefaid,  and  divide 
fits  aforefaid,  and  in  all  things  well  and  truly 
he  fame,  and  that  they  alfo  upon  the  making 
a  final  account  and  all  and  every  the  ftock 
:ks  -as  well  as  the  gains  and  increafe  thereof 
nail  appear  to.  be  remaining,  whether  confift- 
tnoney,  wares,  debts,    13 c    (ball   be   equally 
between  them  the  faid  co-partners,  their  exe- 
>r  adminiftrators,  (hare  and  (hare  alike.    In 


to  have  one  fourth  of  the  1 


A.  B.  pof- 

fe  fled  of  a 
feoufe  and 
/hop  exer- 
cifes  the 
trade, 


Is  defirous 
to  cafe  him. 
fclf  and  is 
willing  to 
accept  CD, 
a  partner. 


Stock. 


aBC3C&ttft  of  Agreement 
tween  A.  B.  of  L.  Banker, 
C.  D.  of  M.  Goldfmith,  of  the  o 
cafjereas  the  faid  A.  B.  is  | 

and  {hop  fituate  in for  fevera 

And  whejieas  the  faid  A.  B.  h 
sow  laft  paft  ufed  and  exercifed, 
and  exercife  in  the  faid  (hop  tl 
fmitb  or  banker,  in  felling  pi; 
keeping  feveral  perfons'  mane 
bills  and  notes  for  the  fame,  and 
thereof  to  the  faid  perfons  or  1 
the  faid  A.  B.  having  a  defire  a 
felf  of  the  trouble  of  the  attend 
raent  of  the  whole  bufinefs  of  the  I 
affe&ion  he  hath  and  beareth  to  tl 
faid  A*  B.  is  willing  to  accept  and 
to  be  partner  with  him  in  the  fa 
part  of  the  benefit  and  advantage  t 
terms  and  conditions  as  are  here 
the  furnifhing,  managing  and  ca 
intended  joint  trade.  Avd  for 
agreed  that  a  joint  ftock  of  6000/. 

advanced    anrl  marie  tin  between   t 
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trade.     And  in  regard  feme  difputes  may  arife  re-  A.B.'s 
lating  to  the  prefent  debts  and  credits  of  the  faid  trade  ^ditT* 
now  managed  by  the  faid  A*  B.  it  is  agreed  that  the 
fchedule  hereunto  annexed   (intitled  the   debts  and 
credits  of  the  within-named  A.  B.)  (hall  be  accepted 
by  the  faid  parties,  and  the  neat  balance  of  the  faid 
account  in  the  fchedule  mentioned  (hall  be  taken  as 
part  of  the  money  to  be  advanced  by  the  faid  A.  B. 
NOW  THESE  PRESENTS  WITNESS  that  the  faid  A.  B.  A.  B.  ad- 
for  the  caufc  a  fore  faid,  and  for  the  truft  and  confidence  ^^J^0* 
he  hath  and  repofeth  in  the  faid  C.  D.  hath  admitted 
and  accepted,  and  by  thefe  prefents  doth  admit  and 
accept,  the  faid  C.  D.  to  be  partner  with  him  in  the 
trade  aforefaid,  and  the  faid  A.  B.  and  C.  D.  are  to 
become  partners  in  the  trade  of  a  goldfmith  or  banker, 
to  be  ufed,  exercifed  and  carried  on  in  the  (hop  afore- 
faid, on  the  joint  (lock  aforefaid,  for  the  term  of  feven 
years,  to  commence  and  begin  from  the  ■  day  of 

— —  now  laft  paft  before  the  date  of  thefe  prefents. 
Neverthelefs  under  the  limitations,  and  according  to, 
and  upon  the  covenants,  grants,  claufes,  provifoes, 
conditions  and  agreements  herein-after  in  thefe  pre* 
fents  mentioned,  exprefled  and  declared.     And  it  Agreement 
is  agreed  by  and  between  the  faid  parties  to  thefe  •»  to  rent. 
prefents,  that  the  faid  A*  B.  his  executors,  adtninU 
ftrators  and  affigns,  (hall  during  the  faid  copartner- 
ship, be  paid  and  allowed  out  of  the  joint  ftock  of  the 
faid  trade,  in  confideration  of  and  for  the  ufe  of  the 
faid  (hop  the  yearly  rent  of  10/.  to  be  deducted  and 
paid  out  of  the  faid  joint  ftock  by  even  and  equal  por- 
tions.    And  also  the  faid  A.  B.   is  to  be  allowed  tervantr 
and  paid  out  of  the  faid  joint  ftock  one  fourth  part  of  wagC8# 
all  journeymens'  wages,  and  one  fourth  part  of  their  J^^f 
diet  and  lodging.     And  it  is  agreed  by  and  be- 
tween  the  faid  parties  to  thefe  prefents,  that  the  faid  ^profits. 
A.  B.  his  executars,  adminiftrators  and  affigns  (hall 
have,  receive  and  enjoy  to  his  and  their  own  proper 
life  and  ufes  three  full  One  fourth  parts  (the  whole  into 
four  equal  parts  to  be  divided)  of  all  the  clear  an.4 
:  G  g  net 
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net  profits,  produce,  benefit  and  advantage  which  front 
time  to  time  during  the  faid  co-partner  (hip  flu))  arife, 
accrue,  or  be  made  or  gotten  by  the  management  of 
the  faid  joint  trade,  or  the  increafe  or  improvement  of 
the  joint  ftock  thereof,  and  that  the  faid  C.  D.  bis  ex*, 
ecutors,  adminiftrators  and  affigns,  (hall  have,  receive, 
and  enjoy  to  his  and  their  own  proper  ufe  and  ufes, 
one  full  fourth  part  of  the  faid  produce,  profit,  bene- 
fit and  advantage  which  from  time  to  time  during  the 
continuance  of  the  faid  co- partnership  (hall  arife,  ac- 
crue, or  be  made  or  gotten  by  the  management  of 
the  faid  joint  trade,  or  the  increafe  or  improvement  of 
Covenant     the  faid  joint  ftock  thereof.     And  the  faid  C.  D.  for 
that  he  who  himfelf,  his  executors  and  adminiftrators,  doth  coic- 
cfl-pmner-   aant,  promife  and  grant,  to  and  with  tbe  faid  A.  B. 
ihip&aiido  his  executors  and  adminiftrators  by  thefe.  prefents, 

»iSJsnfna"     that  he  thc  faid  C'  Dm  fca11  and  wiU  from  timc  ^  umi* 
managing     during  the  faid  co-gartnerfhip,  ufe  his  utmoft  epdea-' 

the  joint  vours,  care  and  diligence  to  manage  the  affairs  of. 

**  e#  the  faid  joint  trade,  and  to  increafe  and  improve  the  ^ 

Agreement  (aid  joint  flock  thereof  to  the  beft  advantage.     And> 

« to  the  IT  Is  AGREED  by  and  between  the  faid   parties  fo" 

joint  ftock  .      r  r  i_  n    /■       i  1     1  -  i_ 

and  pro-        thefe  prefents,  that  all  luch  monies  belonging  to  the 
Wi**.  faid  joint  ftock  and  trade,  and  the  increafe  and   pro- 

duce of  the  faid  joint  ftock  as  (hall  be  received  by  either 
of  the  faid  parties  to  thefe  prefents,  during  the  conti* 
nuance  of  the  faid  partnerfliip,  (hall  from  time  to  time  7 
be  paid  and  brought  into  the  faid  joint  ftock.     Ani> 
T«es,  pay-  fa^  ajj  taxeS)  parifh  duties,  payments,  impofitions*". 
/Hants'       ufed   in  carrying  on   the   faid   trade,  and   all  debts, 
wage*,         loffes  by  bad  debts,  and  charges  whatsoever,  which 
deb^iofles,  fljjaj|  ar;fe  or  fe  contracted,  made  or  owing,  or  grown 
and  become  due,  to  be  paid  by  reafon  of  the  faid  joint 
trade  or  the  management  thereof,  (hall  be,  during  the_ 
(aid    partnerfliip,    borne,,  paid,    fuftained*  and    de- s 
frayed  out  of  the  faid  joint  ftock,  and  be  dedu&ed'and*. 
Satisfied  before  any  dividend  according  to  the  faid  par-* 
ties  iritereft  therein,  (that  is  to  fay)  three  parts  thereof. 
W  the  faid  J%  B.  and  one  fourth  thereof  by  ihe" faid- 
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{&£.    Akx>  further  that  neither  of  the  faid  par*  lelngborai 
ties »  without  the  confent  of  the  other  of  them  firft  had  J^*'1  f* 
in  writing,  (hall  become  bound  6r  bail  for  any  perfon  Jb,J.rper" 
wfiatfoever  during  the  faid  partnerfhip.     And  fur-  Lending 
ther  that  the  faid  C.  D.  (hall  not*  without  the  con-  money. 
km  of  the  faid  A.  B.  firft  had  and  obtained  in  writing, 
lend  to  any  perfon  any  Aim  exceeding  50/.     And  it  Account 
is  further  agreed  by  and  between  the  parties  to  kooksan* 
thefe  prefents,  that  all  and  every  the  books  of  account  ac"uu "" 
touching  the  faid  joint  trade  (hall  be  kept  in  the  faid 
(hop,  and  that  once  in  every  year  (to  wit)  fome  time 
ill  the  mdnth  of— —during  the  continuance  of  the 
(kid  partnerfhip,  a  general,  full  and  perfedt  account 
(hall  be  dated,  adjufted,  and  made  up  between  the 
laid  parties  to  thefe  prefents,  of  all  matters  2nd  things 
touching  the  faid  partnerfhip,  and  after  the  fame  (hall 
be  made  up,  adjufted,  and  fairly  entered  in  books  for/ 
that  purpofe  and  figned  by  the  faid  parties,  duplicates 
(hall  be  then  alfo  made  and  figned  by  the  faid  parties, 
add  one  part  thereof  delivered  to  each  of  them,  which 
duplicate  (hall  contain  a  full  account  of  the  flock, 
debts  and  credits  of  the  faid  partnerfhip.     And  it  is  Money  de- 
AGREED  that  after  the  faid  annual  account  is  made  d"&ed  for 
up,  each  of  the  faid  parties  (ball  and  may  deduft  and  j„  Jfe* u* 
take  out  of  the  profits,  neat  produce,  and  increafe  of  each  party. 
the  faid  trade,  to  and  for  his  own  particular  ufe,  fuch 
film  and  fums  of  money  as  (hall  be  mutually  agreed 
upon  by  and  between  the  faid  parties  to  thefe  pre- 
fents.    And  it  is  hereby  further  agreed  that  fio  ad-  Surmar- 
Yantage  of  furvivorfbip  (hall  be  taken  by  the  faid  par-  ***• 
ties,  but  that  on  the  death  of  either  of  them,  the  exe- 
cutors or  adminiftrators  of  the  party  fo  dying,  giving 
fecurity  to  the  furvivor  to  indemnify  him,  (hall  and 
may  receive  the  fhare  or  intereft  in  the  faid  joint  frock 
Of  the  party  fo  dying.     Provided  always  and  it  is  Provhbas 
hereby  declared  by  and  between,  &c.  that  the  faid  C.  warning 
D*  (hall  not  at  any  time  hereafter  during  the  conti-  J^,^'" 
nuance  of  this  prefent  partnerfhip,  or  by  virtue  there- 
of have  any  power,  liberty  or  authority  to  (nor  (hall 
Gga  in 


vwr 
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Agreement 
•»  to  ending 
pirtnerihip. 


Protlf*  to 
end  the  part- 
■erihip  on 
notice* 


in  any  wife)  turn  away  any  journeyman  or  fefhot 
employed,  or  hereafter  to  be  employed,  in  thejobt 
trader  without  the  confent  of  the  faid  A*  B.  in  writ* 
ing  firft  bad  and  obtained.  Provided  further, 
and  it  is  confirmed  and  agreed  to  by  the  faid  C.  D. 
that  if  the  fatd  A.  B.  (ball  be  defirous  and  minded 
to  determine  and  diflblve  thk  prefcat  partneifli 
(which  is  however  in  all  events  to  continue  for.  the 

fpace  of  two  years1  from  the  — *-  day  of tfore* 

fiiid)  that  then,  and  in  fuch  cafe,  it  fhall  a»d  may 
be   lawful  to  and  for  the  fatd  A*  B.  at  the  cad  4. 
the  faid  v   >  years,  and  upon  his  giving  firft  a  jeart 
notice  in  writing  to  the  faid  C.  D.   to  determine  and 
make  void  this  prefent  partnerfhip »  and  that  on  tbit 
day  12  months  after  fueh  notice  given  to  the  faid  C. 
D.  the  faid  partnermrp  and  joint  trade  fhall  ceafe,  de- 
termine and  be  utterly  void,  and  of  no  cfife&,  any  thing* 
&c.     And  lastly,  it  is  hereby  declared  and  agreed 
by  and  between  the  (aid  parties  to  tbefe  prefents,  that 
at  *he  end  o(  the  faid  partnerfhip    (either  by  effluxion 
of  time,  or  by  fuch  notice  given  to  the  faid  C.  D.  by  the 
faid  A.  B.  purfuant  to  the  provifo  above  written)  a 
juft  and  fair  account  fhall  be  taken  and  made  up  ben 
tween  the  faid  parties  of  the  faid  joint  ftock  of  6000/* 
and  the  produce,  profits  and  proceeds  thereof,  and  of 
all  other  matters  and  things  relating  to  the  faid  joint 
ftock  and  trade,  and  of  all  loffes,  bad  debts,  charged 
and  deductions  j  and  the  neat  and  clear  produce  of  the 
faid  joint  (lock  and   trade  fhall  be  divided  into  four 
equal  parts  or    (hares,    3~4th    parts    whereof    fhall 
belong  to,  be  had,  received  ana  difpofed  of  by  the  faid 
Ai  B.  and  the  remainder  174th  part  by  the  faid  C.  D. 
And  also  that  the  faid  parties  fhall  then  give  each 
other  fuch  releafcs,  and  enter  into  focb  bonds  for  each 
other's  mutual  indemnity,  and  take  fuch  meafurcs  by 
letter  of  attorney  to  get  in  the  debts  (landing  out,  and 
execute  fuch  oiher  deeds  and  other  agreements,  and  do 
fuch  other  adls  as   ;vre  ufual   and  reafonable   between 
partners,   on   the  determination   of  a  copartneffhip* 
In  witnl-s,  &c. 


APPENDIX. 


.[No.  3.  J 

1        9rtWc0  of  c«pattnert&fp 

fcatwoen  xbrce  Sifters,  to  carry  on  the  JBufincfs 
of  Milliners 

C*SI  ft  SiMenttm  tripartite,  made,  &c:between 
E.  C.  of- — of  the  ift  parr,  M.  G.  of-— of  the 
•id  part*  and  S.  C.  of— of  the  3d  pact,  witnesseth 
4tt4he  -(aid  E.  C.  M.  C.  and  S.  C.  for  the  mutual  That  for  fe 
>re  and  tffeaion  they  have  and  bear  to  each  other,^tuc^c 
and -having  had  experience  of  each  others  care  and  deuce. 
*Mrty,   and    in r  confidence   thereof  for  the  future, 
>bfl  the  -better  to  improve   their  refpe&ive   eftates, 
fcAtfc  agreed,  and   by  thefe   prefems   do  agree  to  Agree  toSe 
teeome  copartners  in  the  art  ©t  bufinefs  of  milIine/$,C0P*rtIlcrs* 
jftr  the    term  of   7    years,    to    commence    from 
*■*»-■ -{if  the  find  parties  fliall  fo  long  live,)    with 
He  joint  -flock  of<6oo7.  *o  be  raifed  and  brought  instock* 

C  oner-following,  and  to-be  managed  and  carried  on 
their  mutual  benefit  and  advantage,  at  their  own 

AwJHng  houfe  in *-.  And  for  that  end  and  purpofe,^**?"* 

fc-Jhl  'hvtuauy  coVbkanted,  confented  to  andhoIjg^" 
Agreed  by  and   between  «tbe  faid  parties  to  thefe  pre-  and  wares  be 
lints,  Aat  the  fcveral  houfcbold  goods,  wares  andvaluc<Uu 
tterthandtaes   mentioned  and  comprifed  in  the  in- 
*toterjr,  &c.  fhall  be  -vaked  and  reckoned  at  the  faid 
fan-ofHtoo/.  and  ftall  4*  by  them  allowed,  deemed 
ahditaken  as  rb  much  money,  being  the  whole  money To      . 
^hittnded  to  be -the  faid  joint  flock.     And  that  they  and  trJto 
Jhe-fcid  £.  CM.  C.  and  S.  C.  fiiall  and  will  be  juft,  each  other. 
trae  And  faithful  eachto  the  other,  in  allbuyings,  fell- 
fcgs,  accounts,  -reckonings  ago*   dealings    together, 
Concerning  the  faid  copartnership,  and  (ball  and  will 
^nutualty -endeavour  by  all  JU9T  care  end. diligence,  to 
France  and  promote  the  faid  }owit  trade  and  ftock,Pay  nnU 
G  g  3  with- 
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without  fraud  or  collufion.     And  they  (hall  equally 
bear  and  allow  each  an  equal  (hare  and  proportion,  for 
or  in  refpeft  of  the  rent  of  the  houfe  they  now  dwell 
in,  and  of  fuch  yearly  rent  of  any  other  houfe  or  lodg* 
ing,  whith  they  (hall  hereafter  think  fit  to  take  or 
houfekeep-  rent  during  the  faid  copartnerfllip;  mud  of  all  charges 
ing,fcrvanttof  houfekeeping,  fervants  wages,  and  parifli  rates  lad 
tofii*Iuii  dut»es»  and  of  a11  taxes  and  affcflincnts  whatsoever, 
between    *  which  (hall  be  rated  or  aflefled  on  them  the  faid  B*  C 
them.         M.  C.  and  S.  C.  or  any  or  either  of  them  in  refpefrof 
their  faid  houfe  or  lodgings,  trade  or  employ ment,dar- 
ioires  a^    *n£  tllc'r  ^  copartnerfllip.     Anp  ai,so  of  all  loSes, 
cxpences.    coits  and  expences  which  (hall  at  any  time  happen, 
or  be  occafioned  by  or  by  means  or  in  refpe&of  the 
faid  joint  trade  during  the  faid  copartnerfllip,  (fubjed 
neverthelefs  to   the  provifos  and  agreements  beroa 
after  mentioned,)  without  each  others negle&  or  wil- 
ful default,  which  (hall  be  from  time  to  time  paid  aad 
fuftained  out  of  the  faid  joint- dock,  or  the  proceeds 
Books  of     arifing  thereby.     Anp  that  during  the  (aid  copatf- 
fcefept.      nerfliip,  one  or  more  book  or  books  ef  account fluti 
be  kept,  at  the  place  where  the  faid  trade  or  employ- 
ment (hall  be  carried  on  and   managed,  wherein  en- 
tries (hall  be  made  of  all  fuch  ready  monies  or  goods 
as  fhall  be  brought  into  or  employed  in  the  faid  joint 
(lock,  and  of  all  goods  by  them  bought  or  fold  oa  ac- 
count of  the  faid  joint  trade,  and  of  all  debts  by  them 
contracted  in  relation  to  the  faid  copartnerfllip,  andip 
account  (hall  be  like  wife  taken  in  writing  of  all  ready 
money  by  them  received  in  their  faid  way  of  trade, 
and  of  all  goods  by  them  fold  upon  credit;  and  entries 
(ball  be  made  of  parties'  names,  to  whom  fuch  goods 
were  fold,  and  at  what  rate  or  price,  and  alfo  of  what 
fum  or  fums  of  money  (hall  be  from  time  to  time  taken 
out,  by  the  faid  copartners,  or  either  of  them,  or  their 
order,    for   defraying   the    expences  of  their  fataily 
and  fervants,  or  in  any  otherwife  relating  to  the  (aid 
(copartnerfllip ;  which  faid  books  the  faid  copartners, and 
fbeir  respective  executors  and  adm iniftra tors  (bail  frcc- 
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nerlhip,  arid  the  fecurity  taken  for  the  fidelity  of  fach 
appteritice  orfervant,  {hall  not  be  refponfible  to  anfwtr 
the  damages  or  lofs  which  (hall  happen  thereby,  that 
then  fuch  lofs  or  damage  (hall  be  fuftaincd  and  borne 
out  of  the  faid  joint  ftock,  or  the  proceeds  arifing 
rt       m       thereby.     And  it  is  further  agreed  by  and  between  the 

One  not  to      _  . «       '  ■  .  t     -      .      ,     °       ,      J       .  .  ... 

trufttoabove  f*»d  parties   to  thefe  prefents,  that  neither  of  them 

51.  without    the  faid  E.  C.  M.  C.  and  5.  C.  (ball  not  at  any  time 

content!"     or  times  hereafter,  daring  the  continuance  of  the  faid 

copartnership,  fell  or  deliver  out  upon  truft,  and  without 

ready  money,  any  of  the  'goods  employed  in  the  faiA 

joint  trade,  to  the  value  tf  5/.  or  upwards,  or  ftuft 

but,  or  lend  any  money  out  of  the  (aid  flock  above 

the  value  a  foresaid,  to  any  perfon  or  perfons  what- 

foever,  without  the  confent  of  each  other,  nor  with* 

out  each  others  confent,  rereafe  or  difcharge  any  debt 

or  fum  of  taoney,  which  (hall  be  due  or  owing  to 

them  on  their  joint  account,  or  any  part  thereof,  or 

of  el   fi     any  ^utlty  g»ven  f°r  tne  ^anie  5  but  only  fuch,  and  fo 

and  com-  "S  much  as  (hall  be  actually  received,  and  brought  into 

pounding  for  the  joint  ftock ;    nor  compound  or  agree  to  accept 

debis.  part  for  tjle  wnQ]e  Qf  any  debt    Qr  fam   Qf  money    t0 

them  jointly,  owing  or  payable,  without  the  confent 
and  approbation  of  the  other  of  them  thereto,  in  writ- 
Ofbeinfcfu-  'nS  ^r^  nac*  an(*  opined.      And  that  neither  of  the 
retyorbail.    faid  copartners  fhall  at  any  time  during  the  continu- 
ance of  this  copartnerfhip,  and  before  a  final  partition 
made  between  them,  become  bound,  bail  or  furety  for, 
with,  or  to  any  perfon  or  perfons  whatfoever,  either 
by  bond  or  bill,   promife  or  otherwife,  without  the 
privity  or  confent  of  the  other  of  them  thereto  in 
t~  ~      *    writing:  firft  had  and  obtained.     And  it  is  further 

To  account  °  m 

ofcceayear.  agreed  by  and  between  them  the  faid  £.  C, 
M.  C.  and  S,  C.  that  they  (hall  once  in  every  year 
yearly,  during  the  faid  copartnerfhip,  at  the  feaft  of 
— —  or  within  twenty  days  then  next  enfuing  come 
to  a  fair,  plain  and  perfect  account  and  reckoning  with 
each  other,  of,  for  and  concerning  all  matters  relating 
to  the  faid  copartnerfhip,  [<?r  foy%  all  their  buyings, 
1  felling?, 
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■f  #Midg*,  tradings  and  dealings  for,  upon,  or  by  rcafon 
r*fth*ir  joint  account,  and  relating  to  their  (aid  co- 
r    Jfeitncrfhip,  and  of  every  fuch  flocks,  ready  money 
•*ttd  things  as  concern,  or  then  (hall  be  employed  in 
*tt«Mi  about  the  fame,  and  of  the  gains,  profits  and  in- 
<T4Teafe  thereof;  and  alfo  of  the  charge,  damage,  lofles, 
~s&lld  expcnces  happening  or  acruing  thereby,  and  like— 
"^vife  of  all  debts  owing  to  and  by  the  faid  copartners, 
*>or,  upon,  or  in  refpedfc  of  their  faid  joint  trade  and 
dealing]    to  the  intent  it  may  appear  how  and  in  what 
^ftfttfe  and  condition  they  then  ftand  in  reference  to 
* '•heir  faid  copartnerfhip  and  joint  flock ;  and  that  upon 
lh£  firtifhirtg  and  perfecting  of  every  fuch  account, 
•  the  fakne  fhall  be  fairly  written  and  entered  in  three 
rft*eral  books  for  that  purpofe  to  be  provided,  all  three 
•of  which  faid  books  fhall  be  fubferibed  by  the  faid 
E.  C.  M,  C.  and  S.  C.  and  one  of  them  fo  fubferibed 
-Jbflll  remain  with  the  faid  E.  C.  and  one  of  them  fo 
flfbfcribed  fhall  remain  with  the  faid  M.  C.  and  the 
'Other  of  them  fo  fubferibed  fhall  remain  with  the  faid 
S.G*  which  faid  accounts  (o  pa  (Ted  and  fubferibed  fhall 
not  be  called  in  queftion  or  controverted,  unlefs  fome 
fpeeial  error  or  miftake  fhall  evidently  and  plainly  ap- 
pear to  have  therein  efcaped  notice,    and  that  the 
fame  error  fhall  be  certified  in  the  life-time  of  all  the 
faid  copartners,  and  not  otherwife.     And  also  that  ^twitf!*. 
Within  forty  days  next,  after  the  expiration  of  the  faid  in  40  days, 
Copartnerfhip,  a  true  and  general  account  fhall  be  *c" 
made  of  all  their  dealings  on  account  of  their  joint 
ftock,  and  a  juft  and  equal  partition  fhall  be  thereof 
made.    Provided  always>  and  it  is  exprefsly  agreed  Provifo  that 
by  and  between  the  faid  parties  to  thefe  prefents,  that  tf  one  of  the 
if  either  of  them  the  faid  E.  C.  M.  C.  and  S.  C.  fhall  J2^for. 
happen  to  die  before  the  expiration  of  the  faid  term  of  vivorfhip 
feven  years,  or  fooner  determination  of  this  prefent  co-  ^a11  acruc» 
paftnerfhip,  and  before  a  final  account  or  partition  CoUnHhaii 
fhall  be  pa  fled  and  made  between  them,  of  all  matters  be  uken  by 
and  things  relating  to  the  faid  copartnerfhip,  no  be-  '"^""J^ 
nefit  or  advantage  of  furvivorfhip  fhall  acrue  unto,  or  the furvivo-.-» 

be  taken  by  the  other  of  them,  in  any  wife  whatfoever  ;  fl»aii  either 

bulukcthc 
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whole  ftock  but  in  fuch  cafe  a  true  and  juft  account  (hall  be  taken 

pLtfemcut,  by  tnrce  indifferent  perfons,  one  to  be  chofen  by  etch 

paying  :hc  of  the  furvivors  of  the  fa  id  copartners,  and  the  other 

executors  or  by  the  executors  or  administrators  of  the  party  fo  dying* 

ton  of  the  anc* the  furvivors  of  them  the  fa  id  E.  C.  M.  C.  and  S,  6 

decried,  (hall  have  their  election, either  to  take  the  whole  ftock 

one  third  of  amj  proviucc  thereof,  at  the  rates  the  fame  (hall  be  ap^ 

tke  value,  or  ./  ,  '  ...  .        r 

permit  them  pratfed  at,  paying  one  third  part  of  the  value,  at 
todifpofcof  which  the  fame  (hall  be  appraifed,  unto  the  executors 
tfee  ftock.°f  or  a^miniftrators-of  the  party  fo  dying  within  fix  months 
after  fuch  copartner's  death,  or  permit  and  fuffcr  the 
executor  or  administrator  of  the  party  fo  dying  todifpofe 
Covenantfor  of  the  faid  one  third  part  of  the  faid  ftock  and  produce 
performance  thereof  at  their  own  will  and  pleafure.  And  the  faid 
•f covenants.  £  c  for  hcrfc|f  her  cxccutor5  am)  administrators,  doth 

covenant,  promife  and  agree  to  and  with  the  faid  M.  C. 
and  S.  G  their  executors  and  administrators  by  thefe 
prefents,  that  (he  the  faid  £.  C.  her  executors  and  ad- 
miniftrators   (hall  and  will,  well  and  truly  perform 
.  and  keep,  all  and  Singular  the  covenants,  provifocs 
and  agreements  herein  before  mentioned,  on  her  and 
their  parts  and  behalfs  to  be  performed  and  kept,  ac- 
cording   to   the  intent  and    true   meaning  of   thefe 
prefents.     And,  &c,  {the  like  covenants  from  M.  C.  to 
Anyone  of    £%  a  and  £#  c  and  from  $.  C.  to  E.  C.  and  M.  C] 
ncnfnuy1"     Andu  ismutually  agreed  byand  between  the  faid  parties, 
diiTolvc  the    that  in  cafe  either  of  them,  the  faid  E.  C.  M.  C.  and 

ft^on -W-     S'   C'  fta11  at    a"y  tJme   durinS  lhe   faid  lerm    °f  fevCfl 

in£6monihg  years,  be  minded  to  break  off  and  diflblve  the  faid  co- 

notice,  and    partnerfhip,  they  (hall  either  of  them  be  at  liberty  fo 

paying  501.    lo  ^  on  giving  fix  months  notice  to  the  others  of 

them,  of  fuch  her  intention  to  diflblve  the  fame,   and 

the  party  giving  fuch  notice, paying  the  others  of  them 

50/.  out  of  her  third  part  of  the  faid  joint  ftock  and 

ra,pu?tntat  produce  thereof,  as   the  fame  (hall  be  appraifed  at. 

nurrving       Provided  always,  &c.  {that  if  one  of  the  copartners 

ilial^uitthc  marry    fhc  (hall  quit  the  copartner/hip.— See  title  Pro- 

copartner-  '  I       r»  ■  1    •       •       u        i_j 

fliip  wKhin  viso.)  Provided  always,  and  it  is  hereby  de- 
•ncyearar-  ciared  and  agreed  by  and  between  all  the  faid  part  its 
tcr,ai:dpay   t      ^fe  prefcnts,    that   if  either  of  them   the  faid 

to  ihcoLhtrJ  r  »  n 

3d.  -»•  U 
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JE.  C.  M.  C»  and  S.  C.  {hall  marry  within  the  term  of 
ieven  years,  that  then  the  faid  party  fo  marrying,  {hall 

K't  the  faid  trade  and  flock,  and  leave  the  fame 
ing*  valued  in  fuch  manner  as  herein  before  men- 
tioned, in  cafe  of  the  death  of  either  of  the  faid  parties) 

i  to  the  other  of  them,  who  {hall  pay  for  the  faid  flock, 
.and  produce  thereof,  unto  the  party  fo  marrying,  whac 

>  *thc  feme  {hall  be  valued  at,  within  the  fpace  of  one  year 
after  fuch  Hiarriage  (hall  be  had,  by  four  equal  quar- 
terly payments;  the  party  fo  marrying  allowing  to  the 
other  of  them  the  Aim  of  50/.  oujt  of  her  third  part  of 
the  faid  joint  ftpclc  and  produce  thereof,  as  the  fame 
(ball  be-appraifed  at,  as  if  (he  had  broke  off  the  faid 

-   copartnership  in  fuch  manner  as  aforementioned.  And  fe(lui^e 

•  it  is  hereby  agreed  and  declared  by  and  between  the  enlarging 
kid  parties  hereto,  that  if  either  of  them  the  faid  *°.Pa*n<*- 
Jf.  CM*  C.  or  S.  C,  ihall  be  minded  to  enlarge  the     *' 
aime  of .  this  prefent  copartnership  beyond  the  faid 
term  of  feven  years,  then  fuch  one  of  them  {hall  give 
notice  to  the  other  of  them,  of  fuch  their  intention, 
.fix  months  before  the  expiration  of  the  faid  term  of 
/even  years,  or  in  default  thereof,  this  prefent  copart- 
nerfhip  (hall  ceafe  and  determine  at  the  end  of  the  faid 
{em  of  feven  years.     In  witness. 


[  No.  4.  ] 

-It        >* 

Bffteement  of  Copactnetfljfp 

.   t ,'  '■]'  Between  two  Brewers. 

4IT*f&3S&  indenture,  &c.  between  T.  T.  of  *~~  of  Agreement 
.  Kl<.  the. one  part,  and  W.  P.  of.-— \ —  of  the  other  t0Jthncrc<£ 
3pajt»<3YiTNESSETH,  that  the  fai<d  T*  T,  and  IV.  P.  p<irtn?r  ,p* 
.  Japing  had  experience  of  each  others  fidelity  and  care, 
^ind  in  confidence  thereof,  for  the  future  and  ^bet- 
ter ip  probability  to  aijgment  their  refpe&ive  eft%tes, 
Jutve  agreed  upgn  a  copartnerflaip  and  joint  trade ;  and 

therefore 


Tor  wfcit 
time. 
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Covenant     therefore  each  of  them  for  himfelf  refpeSively,  tad 

forthciamc.  ^or  ^  fcveraj  and  refpe&ive  executors  and  adminiftn- 
tors,  doth  covenant,  promife  and  agree  to  and  witk 
the  other  of  them,  his  executors  and  admihiftrators, 
by  thefe  prefents,  that  from  and  after  the  day  off 
-the  date  of  thefe  prefents,  they  the  faid  T.  7.  and 
W.  P.  (hall  and  will  be  and  coatinue  oopartners  and 
joint  traders  in  the  art,  trade,  miftery  and  bufiaeb 

vkerc#  of  a  brewer,  at  and  inamefluage,  &c.  fituate,  &c. 
called,  &c.  now  in  the  pofleflion  of  the  faid  ST.  T.  and 
W*  P.  together  with  all,  &c.  thereunto  appertaining, 
mentioned,  or  expreffed  in  one  or  more  book  or  books, 
inventory  or  inventories  figned  by  both  the  faid  parties 
to  their  prefents,  and  witnefled  by  the  witnefles  to 
thefe  prefents,  on  the  day  of  the  date  hereof,  for  and 
during  the  time  and  term  of  — —  years  from  the  day 
of  the  date  of  thefe  prefents,  fully  to  be  completed 
and  ended  (if  both  the  faid  parties  to  thefe  prefents 

Stack.  Ihall  fo  long  live).  And  for  the  fair,  equal,  and  bet- 
ter carrying  on  the  faid  intended  topartnerfhtp  and 
joint  trade  in  the  faid  brewhoufe,  it  is  declared  and 
agreed  by  thefe  prefents,  by  and  between  the  faid  T.T. 
and  IV.  P.  that  the  faid  T.  T.  for  his  part  and  propor- 
tion, now  hath  in  flock  for  the  faid  trade  in  ready 
money,  debts,  goods,  utenfils,  and  implements  fit  for 
the  faid  intended  joint  trade,  to  the  full  value  of  1000A 
and  the  faid  W.  P.  likewife  for  his  part,  &c.  (as  before) 
both  which  faid  fums  together  amount  to  the  fum  of 
2coc/.  which  is  to  remain  as  joint  flock,  and  to  be 
employed  and  ufed  in  and  about  the  faid  trade  of  brew- 
ing, felling  and  uttering  of  ale  and  beer  in  the  faid 
brewhoufe,  for  and  during  the  faid  term,  of  —  as 
aforefaid.  And  for  tlie  more  orderly  proceeding  in, 
and  carrying  on  the  faid  intended  trade  and  bufinefs, 
it  is  mutually  covenanted,  concluded,  and  agreed  by 
and  between  the  faid  parties  to  thefe  prefents,  and 
each  of  them  the  faid  T.  T.  and  IV.  P.  doth  for  hi m- 
f  If  refpeclively,  and  for  his  feveral  and  refpeclive 
executors   and  .adminiflrators,  covenant,  promife  and 

grant 
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t  to  and  with  the  other  of  them,  bis  executors  and 
iniftrators,  by  thefe  prefents,  in  manner  and  form 
wing  (to  wit),   that,  &c.  (to  be  true  tc^  each  Covenants 
r).     See  p.  i-x.     And  that  each  of  them  the  faid  be  true  to 
".  and  W.  P.  and  their  fevcral  executors  and  ad-  Mother. 
ftrators  fhall  have  the  fell  intcreft,  right,  title  and 
>erty  of,  in  and  to  one  moiety,  or  half  part  of  the'  ^havea*** 
joint  ftock  of  2000/.  arid  of  and  in  one  moiety  or  moiety  of 
part  of  all  gains,  profits  and  increafe  which' th^fto5k 

•  /••  ©  »    r  ...  j-  »nd  gains, 

ante,  happen,  accrue,  or  be  made  thereby  ;  and  andbearand 
(hall  equally  bear,  pay  and  allow  cofts,  toffes,  &c.  pay  Msftare 
:  p.  x.    mutatis  mutandis],     other  than   fuch  as  °*  loires  an* 
m  after  are    particularly   exprefled    and   agreed 
le  contrary.      And  that  the  faid  joint  ftock,  and 

all  the   buyings,  fellings,  and  dealings,  gains, 
s,  and  credits  which  fhall  grow,  arife,  happen,  or 
riade  of,  6r  byreafon  or  means  of  the  faid  copart- 
hrp,  or  joint  trade,  credit,  or  dealing,  or  any  thing    ' 
dent  or  belonging  thereto,(ball  from  time  to  time, 
ng  all  the  term  of  this  copartnerfhip,  l>e  truly  en*  Booksofac- 
d  and  fairly  written  in  fome  convenient  and  fitting:  £°"""  tobc 
Ic  or  books  for  that  purpofe,  to  be  provided  and; 
t  at  the  houfe  where  the  faid  trade  is  to  be  carried 
in  fuch  manner  as  men  of  the  like  trade  ufe  or  „,),•,<&  the 
ht  to  do ;  which  faid  bocks  the  faid   copartners  ^partners 

their    refpe&ive  executors    and    adminiftrators  ^^0ean* 
1  freely,  and  at  all  times,  as  well  after,  as  dur-  0f.    cope* 

the    continuance    of    this    cdpartnerfhip,     have 
right  and  perufal,  when  and  as  often  as   it  (hall 
defired,  and  fhall  have  liberty  to  tranferibe,  &c.  Bonds  and 
e   p.    xi.]      And    that   all    bonds,  bills,   notes,  notes  to  be 
iahies,   and    fecurities   whatfoever,   at   any  time  ^"heir 
le  or  taken  for  any  matter  or  thing  concerning  names. 
r  joint  ftock  or  trade,  fhall  be  made  and  taken  in 

names  of  both  the  faid  copartners,  and  for  their 

t  and  equal  ufe  and  benefit.     And  that  all  notes  TheRk*°* 

.  /         .  .  ,  ■  r         ■  •     ■  notes,   &c. 

other  fecunties  to  be  given  to  arty  perfon  or  per-  given. 
;   who  fhalf  intruft   the  faid  partners  with  goods 
•ther  things  upon  account  of  the  faid  trade,  {hall  be 

made 
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made  and  given  by  and  in  the  names  of  them  body 
And  also  that  it  (hall  and  may  be  lawful  to  and  for 
each  of  thefaid  copartners  weekly  (to  wit)  on  Monde) 
in  every  week  during  the  faid  copartner  (hip,  to  hafa 
and  take  out  of  the  faid  joint  ftock  for  their  refpeftiv* 
ufes  and  occafions  the  fum  of  a  ox,  each.  And  that  nei- 
ther of  them  the  faid  copartners  (hall  at  any  time,with- 
out  the  confcnfbf  the  other  of  them  releafe,  &c<  [  See  p. 
xi i .]     And,  &c»  neither  to  be  bail,  &c.  without  the  other*  t  . 
coiifint.     A  general  account  to  bcjlctti  once  a  year,  entered 
in  books  and  tranferipts  to  be  made,  &c.     |  See   p.  xii.] 
Ptovlfo  that  Provided  always,  and  it  is  exprefsly  declared,  con- 
it  one  part-  ditioncd  and  concluded  by  and  between  the  faid  parties 
i^nefitS5h^u  to  *efe  Pr«fcntsr  and  the  true  intent  and  meaning  of 
be  taken  by  the  faid  parties  hereunto  and  of  thefc  prefents  is,  that 
vhefunrivor.  if  either  of  the  faid  parties  to  thefe  prefents  (hall  hap- 
pen to  depart  this  life  before  the  faid  term  of  ■  ■    ■  ■> 
years  intended  for  this  copartnership  (hall  in  courfeof 
time  run  out  and  be  expired,  and  before  a  final  account 
and  partition  fhali  be  made  and  parted  between  them, 
of  all  matters  and  things  relating  to  their  faid  joint 
trade  and  copartnership,  yet  nevertheless  no  benefit  or 
advantage  of  furvivorihip  (hall  accrue  unto,  or  be  had 
and  taken  by  the  other  of  them  in  any  wife  whatfoever, 
any  law,  ufage  or  cuftom,  or  any  thing  herein  con- 
if  one  of  the  tained  to  the  contrary  not  withflan  ding.      And  it  IS 
copurtnersin  also  provided,  conditioned  and  agreed  by  and  be* 
di^^ndVu  tween  tne  faid  parties  to  thefe  prefents,  and  each  of 
fonis  wil-     them  doth  hereby  for  himfelf  refpedively,  and  for  hi* 
)ingtobe-     feveral  and   refpe&ive  executors  and  adminiftrators, 
pamler,Cthe  covenant,  prom ife  and  grant,  to  and  with  the  other  of 
other  /hail     them,  his  executors  and  adminiftrators,  bv  thefe  pre- 
aJmithimj    fents>  tnat  \f  lne  fa;>(j  ^  y;  (hau  happen  to*  depart  this 
life  before  the  expiration  of  (his  copartner  (hip,  and  T, 
T.  jun.  fon  of  the  faid  T.  T.  party  to  thefe  prefents, 
fhallbe  minded  and  willing  to  enter  into  and  become 
a  partner  with  the  faid  IV.  JP.  in  thisprefent  copartner* 
fhip,  that  he  the  faid  W.  P.  (hall  admit  the  f-id  T*T* 
jun.  into  this  copartnerfhip,  uudsr  the  conditions,  co-* 

vtnanta 


APPENDIX.  m 

i(s  and  agreements  herein  before,  and  herein  after 

toned  and  contained*  touching  the  faid  copart- 

ip;  but  if  the  faid  ST.  TV  jun,  fl*ftll  decline  or  re-  but  if  ths 

O  corac  into  the  faid  copartnership*  then  the  far-  f^refu^ 

g  partner,  his  executors  and  admimftrators*  tnall  e^smoiciy 

yiU  truly  pay*  or  caufe  to  be  paid  unto  the  cxecu*  to  be  paid  o» 

ir  .aduainiftratorsof  the  party  fo  dying,  the  moie-  -^"j^i. 

?.  half  part  of  the  joint  ftock,  and  of  all  fuch  tercftj 

ice,  profit  and  increafe  as  (ball  appear  to  be  juftly 

nd  coming  to  fuch  of  the  faid  partners  fo  dying, 

t  time  of  the  laft  yearly  ftating  accounts,  together  . 

tntereft  for  the  fame,  at ;  the  rate  .of  5/.  pr  cent* 

wutm*  to  be  accounted  from  fuch  faid  laft  yearly 

ig  of  accounts,  it  being  Che  intent  of  the  parties 

cfe  prefem**  that  the  party  fo>  dying  (hatt  not  ber 

ed  or  liable  to  the  profit  er  lofs  in  trade  from  th*  •. 

of  the  laft  ftating  of  accounts  to  the  tiroe<of  their 

i*  in  manner  as  follows,  (to  wit)  one  moiety  or 

Mtrt  thereof  at  the  end  of  fix  months  after  the  de~ 

of  fuch  of  the  faid  copartners,  and  the  other 
ty  pr  half  part  thereof  at  the  end  of  12  months  . 
after  fuch  deceafe.     And  that  the  furviving  part-  *??. the  *ur- 
his  executor  ox  admintttrator,  (hall  have,  take  and  „«  to  have" 
r  to, his  and  their  own  ufe  and  behoof,  the  other  the  other 
ty  or  half  part  of  the  faid  joint  ftock,  and  of  all  mjict^ 
profit,  produce  or  increafe  as  {hall  appear  to  he 

due  and  coming  to  fuch  furviving  partner ;  and 
rf  jail  goods,  wares,  debts,  ready  money,  and  thing* 
within  the  faid  copartnerihip,  without  rendering 
fiouin*  thereof  to  the  executor  or.  adminiftrator  of 
\}d  deceafed  copartner.     And  if  any  debtfliall  be  Sunrifihg 
g  by*  the  faid  copartners  in  the  faid  copartner&ip  ^J rhJd^bti 
int^r%de^A|ch/Mrviving0partner  (hall,  pay  and  fa*  owing  by 
the  fame)  wtabWi  .fix  months  next, after. fuch  de*  th(:m> 
*Jpr.  jbsfofln  as  fijch.  debts  ihalt  become  due  -y  and* 
ef^and  therefrpm,  and  of  and  from  every-'pairt  andindem- 
ofvihall -M^l  ti/nes  thereafter  iave.wd  keep  ™*y^«-- 
leflfthehefcr^  tf*ccutorsand.adraini(iratorsof  the. fr^he**' 
kceafedipajtaer,  and  Jbxiecuring  the  feveral  pay*  fcme, 
•  2  .     ments   ' 
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and  give  fe-  ments  herein  before  mentioned  to  the  executors  of    I 
execucon,  °  adminiftrator  of  fuch  partner  (o  dying  as  aforebiA,- 
&c  of  the     the  faid  funriving  partner  {hall  within  30  days  not 
dtcetfed  for  aftcr  fucjj  decc2fe  enter  into  and  become  bound  in  ani 
irmoie  y.  ^  fevera|  bonds  or  obligations  of  ttfuai  penalties  to 
the  executors  or  adminiftrators  of  the  deceafed  part- 
ner for  the  payment  of  the  fame  accordingly ;  upon 
fcaling  and  executing  of  which  faid  bonds,  and  fecur- 
ing  the  faid  executors  or  adminiftrators  of  the  de- 
ceafed  partner  of  and  from  the  joint  ftock,  debts  ow- 
ing, and  payable  by  the  faid  co-partners  on  their  joint 
account  at  the  time  of  their  Iaft  fettling  accounts  be- 
Suchcxecu-  fore  fucn  death,  the  faid  executors  or  adminiftrators 
reieafeC    °   ^na^   and   w'"   releafe,  aflign  and  quit  claim  to  tht 
their  right     faid  furviving  partner,  all  their  right,  title,  intercity 
tothe ftock,  ciajm  anj  demand,  of,  in,  and  to  the   faid  partible 
flock  and  eftate,  and  all  matters  and  things  there* 
Accounts  to  anto  belonging.     And  that  upon  the  expiration  of 

within  20     ^e  k,c*   term  °^ "  oereuPon  agreed  upon  for  the 

daysifar      continuance  of  this  co-partnerfliip,  or  within  twenty 

fl!"part2T  ^*ys  l^en  next  en^uinS»  a  fina'  account,  partition  and 
?en  divifion  (hall  be  made  and  paffed  by  and  between  toe 
faid  co- partners,  of,  for,  and  concerning  all  fuch 
goods,  wares,  ready  money,  debts,  and  other  mat- 
ters and  things  as  [hall  be  then  due,  owing,  or  be- 
longing unto  the  faid  joint  ftock  and  trade,  or  to  the 
faid  co-partners  in  refpeft  thereof,  or  in  any  wife  re- 
lating thereto,  and  alfo  of  and  for  all  fuch  debts, 
dues  and  fums  of  money  as  by  reafon  of  their  joint 
trade  (hall  be  contracted,  or  be  by  them  owing  to  any 
pcrfon  or  perfons,  and  like  wife  of  and  for  all  the 
gains  and  increase,  damages  and  lofies  happening  or 
accruing  by,  through,  or  in  refpeel  of  the  faid  parti- 
ble trade  and  co-partners,  fo  that  the  true  ftatc  there- 
of may  appear,  and  what  and  how  much  thereof 
fhall  then  belong  to  each  party,  and  then  and  there- 
upon, and  after  ail  debts  and  fums  of  money  owing 
on  the  account  of,  or  by  virtue  of  the  faid  co-partp- 
nerfhip  fh.ili  be  paid,  each  of  them  the  faid  T.  T.  and 

ik  r. 
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fr  P.  tnd«ach  of  their  egtecutors  and  adminiftratorjS 
JM1  have  and  cake  Co  his  and  their  own  proper  uic 
,wi*d  benefit,  one  moiety  or  half  part,  (the  whole  io t0 
H»  equal  parts  to  be  divided)  of  all  things  then  in 
#pck  between  thefti.     And  as  for  the  debts  which  Debts fUnd- 
441    *en  be  due  «d  owing  on   their  joi*t  ac-  £-*£ 
xeAnt,  they  the  find  T.  7.  and  IV.  P.  fhall,  as  equal  anda$*M# 
at*>ay  be,  divide  and  part  the  feme  inco  two  (evenl 
ftaret  or  lots,  and  the  debts  which  by  fuch  lot  (hall  fall 
mx  to  either  of  the   faid  copartners,   his  executors 
•r  aduioiftratort,  together  with  the  fecuruies  con- 
eerniog  the  fame,  (hall  be  affigned  and  fet  over  to  him 
•r  them  by  the  other  of  the  faid  copartners,  his  execu- 
tors or  administrators,  and  he  or  they  (hall  be  fully 
-tmpowered  to  receive  the  fame  to  his, or  their  own trie 
and  benefit,  without  any  let  or  hindrance,  of  or  hy 
tKe  other  of  them,  his  executors  or  adminiftrators,  and 
that  according  to  the  true  intent  and  meaning  of  thefe 
prefents.     And  that  neither  of  them  the  faid  T.  T.  Thatnel- 
and  W.  P.  (hall  or  will  at  any  time  or  times  during  t'lVT" 

. .      -  .  i  j>,  .-'  .i/.°  «*all  follow 

the  laid  copartnerfnip,  exercjfe  or  carry  on,  either  fe-  thefaidtrade 
parate|y  qr  in  copartnership,  with  any  other  perfori  or  with  any  o- 
perfoiw,  the  faid  miftcry  or  trade  of  a  brewer  in  any  ^P"** 
manner    whatsoever.       And   lastly,    it    it   mu*  Differences 
twally  covenanted,  concluded,  and  agreed,  by  and  be-  tobe  left  to 
twecn  the  faid  parties  to  thefe  prefents,  for  tbemfelves,  a?blurttlom 
their  executors  and  adminiftrators,  that  if  any  doubt, 
flueftion,  xgntroverfy  or '  difference  ihall  happen  or 
.  artfe  between  the  faid  parties,  concerning  the  faid  co- 
•  Jgftrtnedhip,  the  fame  (hail  be  referred    to  two   in* 
^f&re^perforts,  being  mafler  brewers, to  be  nominated 
by  the  (aid  copartners  within  7  days  next  after  fuch 
difference  (hall  arrfe  or  happen,  (each  of   the  faid 
copartners  to  chafe  one)  to  be  by  them  heard  and 
jdetermtned,  or  elfe  by  an  umpire  to  be  nominated 
.  ind  appointed  by  the  Caid  two  indifferent  perfons,  in 
safe   they .  themfelves  cannot  agree    and  fettle  the 
dune,  and  that  each  of  the  faid  copartners,  his  refpe&ive 
-execute**  and  adoiiniftrators,  (hall  aad  will  ftand  to, 

H  h  abide, 


XXII 


APPENDIX. 


abide,  perform  and  keep'iuch  order  and-  determination 
therein,  as  the  faid  two  indifferent  perfons,  or  the 
faid  umpire  fo  to  be  chofen  as  aforefaid,  (hall  make  and 
give  between  the  faid  referees,  fo  as  the  fame  be  ren- 
dered and  given  under  the  hands  and  feals  of  fuch 
Whentrbi-  pCrfon  or  perfons,  within  twenty  days  next  after  fuch 
trationto  e  jjflfercnce  fl^H  fa  referred  to  them  or  him  refpec- 
tively.     And  that  neither  of  the  faid  parties  to  thefe 
J5r°baftl°htt0  prefents,  his  executors  or  adminiftrators,  {hall  com* 
beforewfer-  mence  or  bring  any  action  or  fuit,  or  fcfck  any  remedy 
encctoarbi*  whatsoever,    either  in  law  or  equity  to  be  relieved 
*ation'        in  the  premifes  before  fuch  difference  {hall  be  put  to 
reference  as  aforefaid,  (and  a  covenant,  that  either  tftbt 
copartners  may  diffolve  the  copartnerjhip  on  giving  notice 
and  paying  money  \  and  covenant  for  performance  of  CM- 
nants.)     [See  p.  xiv.]     In  witness,  &c.  ' 


Parties. 


Bufinefs  of 
x  brandy 
merchant. 


[  No.  5.  ] 

Seen  of  Copattnetfljip 

Between  Brandy  Merchants,  where  aFather  ad- 
vances Money  to  put  his  Son  in  Partnerfhip, 
and  agrees  to  guarantee'  for  him,  he  being  a 
Minor.     With  many  Special  Covenants. 

C^3S)  indenture  tripartite,  made  the  — —  day  of 
1  ■  ■  in  the — year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  by  the  grace  of  God  of  Greet 
Britain,  France  and  Ireland,  King,  Defender  of  the 
Faith,  &c.  and  in  the  year  of  our  Lord  ■  between 

A.   B.  of ftreet,  London,    brandy  merchant,  of 

the  firft  part,  C.  D.  of  the  fame  place,  fon  of  the 
faid  A.  B.  of  the  fecond  part,  and  E.  F.  the  younger 

of of  the  third  part.     Whereas  the  faid  A.  B. 

now  and  for  many  years  paft,  hath  alone  followed  and 
carried  on  his  trade  or  bufinefs  of  a  brandy  merchant 
in  the  houfe  wherein  he  now  lives,  fituate  in — 

aforefaid. 
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..  fcforefaid.     Akd  whereas  the  faid  A.  B.  being  defirous  Agreement 

.|"^f  fettling  bis  faid  fon  in  the  faid  bufinefs,  and  to  fo[pa,part" 
continue  him  therein,     Hath  propofed  to  the  faid 
E*  F.  that  he  and  the  faid  C.  D.  (hall  be  copartners  in 

.  the  faid  trade  and  bufinefs  of  a  brandy  merchant,  upon 
equal  terms  of  profit  and  lofs,  for  fuch  time,  and  on 
fuch  terms  and  conditions  as  are  herein  after  men- 
tioned and  agreed  upon.     And  the  faid  A.  B.  hath  Father  to 
agreed  to  advance  to  or  for  his  faid  fon,  his  fliare  of  ^oneyfor 

.    the  capital  flock  herein  after  mentioned  and  agreed,  fir  ft  partner, 
to  be  employed  therein  during  the  faid  copartnerfhip, 
fubjed  to  the  conditions,    and    upon  the   fecurities 
herein  after  mentioned  and  declared,  and  not  other- 
wife.     And  in  regard  the  faid  C.  D.  is  not  now  of  and  to  gua- 
tfie  age  of  21  years,  he  being;  only  of  the  age  of  — —  ™nceefc* 

&  t  t  1         t       r-\      *     n      .       1        1/-     him,  hebe- 

years  or  thereabouts  5    he  the  faid  A.  B.  hath  alfo  ingaminor. 
agreed  to  be  guarantee  for  his  faid  fon's  faithful  dis- 
charge and  due  performance  of  the  feveral  claufes  and 
agreements  herein   after    mentioned  and  contained, 
which  on  his  the  faid  C.  ZX's  part  and  behalf,  are  or 
ought  to  be  performed,  fulfilled  and  kept.    Now  this 
indenture  -WITNESSETH,  that  for  the  carrying  the  ononfid8ratl: 
faid  propofal  of  the*  faid  A.  B.  into  execution,  and  in 
purfuance  of  the  faid  recited  agreement  on  the  part  of 
the  faid  A  .5.    It  is  hereby  mutually  covenanted  and 
agreed,  by  and  between  the  faid  A.  B,  and  C.  D.  and 
the  faid  E.  F.     And  the  faid  A.  B.  for  himfelf,  his  Mutual  co- 
heirs, executors  and  adminiftrators,for  and  on  thebebalf  venant 
of  the  faid  fon,  the  faid  C.  D.  in  refpedt  of  his  not 
being  of  the  age  of  21  years  as  aforefaid,  doth  feve- 
rally  covenant,  prorhife  and  agree  to  and   with  the 
faid  £.  F.  his  executors  and  adminiflrators.    And  the 
faid  Es  F.  for  himfelf,  his  heirs,  excutors  and  admini- 
ftrators,  doth  covenant,  promife  and  agree  to  and  with 
-,the  faid  A.  5.  his  executors  and  adminiitrators,  by  thefe 
prefents,  in  manner  following,  (that  is  to  fay)  that 
'they  the  faid  C.  D.  and  E.  F.  fhall  and  will  become,  J^J?8*' 
continue,  and  be  joint  traders  and  copartners,  in  the  nc*  "p 
trade  and  bufinefs  of  a  brandy  merchant,  in  the  buying 
H  h  7  and 
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for  6  years.  toj  felling  of  brandy  and  rum,  and  other  liquor!,  for 
atid  during  the  term  of  6  years  (if  both  of  them  the 
faid  C.  D.  and  £.  F.  (hall  fo  long  live)  to  be  computed, 

and  to  commence  from  the day  ©f  •—  now 

next  enfuing,  in  the  (hares  and  proportions,  and  fub- 
la  moieties.  J^ t0  t'lc  claufes,provifoes  and  agreements  hereinafter 
'  mentioned,  (that  is  to  fay)  one  moiety  or  half  part, 
the  whole  in  two  equal  parts  to  be  divided,  of  the  faid. 
joint  ftock  and  trade,  and  the  profits  and  increafe 
thereof,  is  and  is  hereby  agreed  and  declared  to  be  tb^ 
ihare  and  property  of  tbe  faid  C.  D.  ftibjefi  neverthe^ 
lefs  to  fuch  payments  and  conditions  as  are  herein  afte^* 
particularly  mentioned  and  declared.     And  the  othc^ 
faoiety  or  half  part  of  the  faid  joint  ftock  and  trader 
and  the  profits  and  increafe  thereof,  is  and  is  hereby 
agreed  and  declared  to  be  the  ihare  and  property  of  the^ 
laid  E.  F.  and  for  the  providing  a  fufficient  joint  ftoclc^ 
for  the  carrying  on  the  faid  joint  trade,     It  is  hereby 
r       agreed  and  declared  by  and  between  all  die  faid  parties 
pSnerfliip   td  thefe  prefents,  that  the  fum  of  14,000/.  flrall  fce  Ac 
Aock.  capital  joint  ftock  for  the  carrying  on  the  faid  joint 

7000/.  to  be  trade  and  copartnership,  (that  is  to  fey)  .7000/.  being 
^an"td-by  one  moiety  thereof,  is  and  is  agreed  to  be  brought  in, 
ner'stathcr,  and  advanced  and  lent  by  the  faid-rf.  B.  to  and  for  bis 
faid  fon,  and  the  fame  is  to  be  deemed  as  his  the  (aid 
C.  D's.  part  and  (hare  in  the  faid  joint  ftock.      But  it 
is  hereby  agreed,  that  the  faid  A.  B.  fhall  be  allowed 
intereft  for  the  fame,  during  the  continuance  of  this 
\l flowed1*  copartnership,    after    the   rate   of  5  /.  per    cent,  per 
5/  percent,  annum^  and  to  be  paid  him  out  of  his  the  faid  C.  D's. 
intereii.       fhare  0f  the  profits,  to  arife  and  be  made  of  the  faid 
jointtrade  as  hereafter  is  mentioned.  And  further,  that 
the  faid  (hare  of  the  faid  C.  D.  in  the  faid  joint  ftock, 
(hall  always  be  fubjeft  and  liable  to  the  repayment  of 
the  faid  capital  fum  of  7000/.  fo  advanced  and  lent  by 
the  faid  A.  B.  as  aforefaid.     And  the  faid  C.  D.  (hall 
have  no  power  over  the  fame,  until  the  faid  fum  and 
the  intereft  thereof,  (hall  be  fully  paid  and  fatisfied 
without  the  confent  of  the  faid  A.  B.  his  executors  or 
3  adrai- 
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•dmimftrators.    And  the  Aim  of  7000/.  being  the  re- 
maining moiety,  or  half  part  of  the  faid  joint  ftock, 
is  and  is  agreed  to  be  brought  in  and  advanced  by  the 
faid  E.  F.  as  and  for  his  part  and  {hare  of  the  faid 
joint  flock.     And  it  is  hereby  further  mutually  cove- 
JMated,  agreed  and  declared  by  and  between  the  faid 
C  D.  and  E.  F.  and  the  faid  A.  B.  for,  and  on  the 
lehalf  of  the  faid  C.  D.  his  Con,   That  the  faid  trade 
^nd  copartnerfliip  (hall  be  carried  on  by  the  name, 
and  under  the  firm  of  C.  D.  and  E.  F.  and  (hall  be  fo  P^tner/hip 
carried  on  and  managed  by  them,  in  the  houfe  wherein  firm* 
the  faid  A.  B.  now  lives,  fituate  in  ■      ■■  ftreet  afore* 
find  ;  and  the  vaults  and  warehoufes  thereto  belonging,    - 
and  which  they  have  take*  of  him,  at  the  yearly  rent  of  Stock 

/.     And  the  faid  A.  B.  doth  by  thefe  prefents,  ™d  ^ to 

agree  and  declare,  that  the  faid  joint  trade  (hall  not,  dur-  \%.  pe/an- 
ing  the  continuance  of  this  copartnerfliip,  be  charged  numforrene 

with,  or  pay  more  for  rent  for  the  faid  houfe,  than /.  &choaUndVor 

a  year,  being  the  fame  rent  which  he  the  faid  A.  B.  now  carrying  on 
pays  for  the  fame.    And  it  is  alfo  agreed,  that  the  rent  buf"*efc- 
of  the  faid  houfe,  and  all  taxes  and  other  rates,  and  charges  of 
the  charges  of  houfekeeping,  fervants  and  journeymen's  houfckeep- 
wages,  and  other  charges,  expences  and  all  outgoings  j^'J^t 
relating   to  the  faid  joint  trade  and  copartnerfliip,  offtoU™ 
And   all   lofles   that  (hall,   or   may  happen  to  the 
(aid  C.  D.  and  E.  F.  for  or  by  reafon  or  means  of  the 
hid  joint  trade  and  dealing  {hall  be  borne,  paid  and 
ftiftained  by  the  faid  joint  flock,  and  the  faid  C.  D. 
and  E.  F.  in  proportion  to  their  refpedive   (hares 
therein  ;  fave  and  except  that  in  cafe  either  of  them,  ^"J*^1" 
the  (kid  C.  D.  and  E.  F.  (ball  truft,  or  give  credit  to  credit  a-* 
any   perfon   or   perfons,  whom  the  other  of  them,  g«oftthe 
Or  the  faid  Af  B.  (hall  diflike,  and4  (hall  before  have  SS&jf 
forewarned  the  faid  partners,  or  either  of  them  not  to 
.truft ;  that  then  and  in  fuch  cafe,  the  party  fo  trufting, 
(hall  make  good  to  the  faid  joint  (lock,  the  full  value 
of  the  monies,  good  or  effefts  which  he  (hall  fo  truft, 
or* give  credit  for, .  within  6  calendar  months  then  next 
following.      And  it  is  further  agreed,  that  neither  of 
H  h  3  them, 
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them,  the  faid  C.  D.  and  E.  F.  (hall  or  will  compound 
any  debt. or  debts  fo  to  be  due  to  the  faid  partnership  ] 
eftate,  without  the  confent  of.  the  faid  A.  B.  or  releafe 
or  difcharge  any  perfon  or  perfons  from  the  debts  ow- 
ing by  them,  to  the  faid  copartnership,  without  receiv- 
ing the  full  of  fuch  debts  j  unlefs  with  the  confent  and- 
approbation  of  the  other  of  them,  the  faid  C.  2).  an3- 
£•  F.  and  of  the  faid  J.  B.  And  alfo,  that  neither  o& 
them,,  the  faid  C.  D.  and  E.  F.  or  the  faid  J.  B.  Qui*- 
or  will,  during  the  continuance  of  this  copartnerships 
ufe  or  exercife  the  trade  or  bufinefs  of  a  brandy  mer- 
chant, or  (hall  any  ways  deal  in  brandy  or  rum,  or  other 
liquors  feparately,  for  his  own  proper  accounr,  or  in 
partnerfhip,  with  or  for  the  ufe  or  benefit  of  any  other 
perfon  or  perfons,  but  only  for  the  joint  inter  eft  and 
advantage  of  both  of  them,  the  faid  C.  Z).  and  E.  F. 
in  the  proportions  aforefaid.  And  further,  that  they 
the  faid  C.  D.  and  E.  F.  (hall,  during  the  continuance 
of  this  copartnerfhip,  employ  their  whole  time  in  the 
bufinefs  thereof,  and  in  the  management  thereof;  that 
it  {hall  and  may  be  lawful  for  the  faid  A.  B.  for  the 
ufe  of  his  faid  fon  C  D.  to  take  out  of  the  cafli  of  the 
faid  joint  ftock,  the  fum  of  —A  a  month,  monthly, 
and  the  faid  E.  F.  the  like  fum  of  —/..a  month, 
monthly,  during  the  continuance  of  this  copartner- 
fhip, towards  their  own  private  and  particular  ex- 
pences  ;  the  fame  to  be  charged  to  their  feveral  ac- 
counts, and  that  neither  of  them,  the  faid  C  Z).  or 
the  faid  A.  B.  for  him,  or  the  faid  E.  F.  fhall  take  out 
of  the  faid  joint  flock,  or  the  cafh  thereof,  any  other 
or  further  fum  or  fums  of  money,  for  his  own  fepa- 
rate ufe,  without  the  confent  of  the  faid  C.  D.  and 
E.  F.  and  the  faid  A.  B.  And  alfo,  that  neither  of 
them,  the  faid  C.  D.  and  E.  F.  or  the  faid  A.  B. 
ill  all,  during  the  continuance  of  this  copartnerfhip, 
become  bond,  bail,  or  otherwife  engaged  with,  or  for 
any  perfon  or  perfons  whomfoever,  for  more  than  the 
amount  of  100  /.  in  the  whole,  at  any  one  time,  or  do 
or  fuffer  to  be  done,  any  a£t,  matter  or  thing  by  means, 

whereof 
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reof  the  monies,  goods,  wares  or  effects  of,  or 
nging  to  the  faid  joint  ftock,  (hall,  or  may  be 
:d,  attached  or  taken  in  execution,  for  the  fepa- 
debt  of  either  of  them,  the  faid  C.  D.  and  E.  F. 
the  faid  A  B.  but  that  each  of  them,  (hall  and 
fave  harmlefs  and  keep  indemnified  the  other  of 
),  and  the  faid  joint  flock,  and  the  profits  thereof, 
t  his  own  feparate  debts,  and  from  all  lofles  and 
ages  that  may  happen  about  the  fame.  And.  that  0r  pap- 
ier of  them  the  faid  C.  D.  and  B.  F.  (hall  take  %**"h 
apprentice  or  apprentices,  or  other  covenant  fer- 
or  fervants,to  be  employed  in  the  faid  joint  trade, 
out  the  confent  in  writing  of  the  other  of  them, 
the  faid  A,  B.  fir  ft  had  and  obtained  for  that  pur- 

And  in  cafe  they  (hall  jointly  agree,  and  fhall,  Money  re- 
jant  to  fuch  joint  agreement,  take  any  apprentice  apprentices1 
jprenticcs,  or  other  covenant  fervant  or  fervants  j  *c.  to  be  ' 
then  all  monies,  which  fhall  be  given  with  fuch  brought  to 
entice  or  apprentices,  or  other  covenant  fervant  or  ^lu' 
ints,  fhall  be  brought  in,  and  added  to  the  faid 
t  ftock,  for  the  mutual  and  equal  benefit  of  both  of  f 

0,  the  faid  C.  Z>.  and  E.  F.    And  that  all  charges^  kCep?ng  ap- 
expences  attending  the  keeping  fuch  apprentices,  prentices, 
ther  covenant  fervants,  (hall  be  equally  borne  by  *c-tobc 

i  of  them,  the  faid  C.  D.  and  E.  F.      And  it  is  J°mt" 
by  further  agreed  and  declared,  by  and  between  all  Father  of 
"aid  parties  to  thefc  prefents,  that  he  the  faid  A.  B.  ^Vkm?* 

1,  during  the  continuance  of  this  copartnerfhip  be  lodging  in 
>mmodated  with  a  fuitable  lodging  in  the  faid  houfe  xiit  ^°fe 
re  the  faid  joint  trade  is  intended  and  agreed  to  be  Smfeif  Ini 
ied  on  as  aforefaid,  for  himfelf  and  a  man  fervant,  man. 
iout  paying  or  allowing  any  money,  or  other  con- 

ation  for  the  fame  ;  in  consideration  that  he  has 

y  laid  out  a  confiderable  Aim  of  money  in  repairing 

fame,  and  of  his  agreeing  to  permit  them  to  carry 

he  faid  joint  trade  therein,  during  the  continuance 

his  copartnerfhip,  at  the  fame  rent  as  he  the  faid  -i.perCent. 

I.  now  pays  for  the  fame.      And  alfo,  that  if  any  to  be  allow* 

ither  of  the  faid  parties  fhall  bring  in,  and  advance  ed  forextr* 

u  l    ,  money  ad- 

H  h  4  any  Vince*. 
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any  furrt  or  funis  of  money,  with  the  eoftfent  6f  the 
other  party,  for  the  increase  and  better  carrying  on  of 
the  faid  joint  trade ;  that  the  fame  (hail  always  be 
confidered  as  a  debt  or4  debts  due  and  owing  from 
the?  Aid  copartrierftiip,  and  (hall  be  repaid  foch  party 
fo  advancing  the  fame  with  intereft,  after  the  rate  of 
5/.  for  every  ioo/.  for  a  year,  oqtof  the  faid  joint 
ftock,  and  the  produce  thereof,  and  before  any  divifion 
(halt  be  made  thereof  as  before  mentioned.  And  it  is 
hereby  further*  agreed,  that  in  cafe  there  (hall,  dqring 
the  continuance  of  this  copartnerfhip,  be  any  occafion 
for  accepting  or  taking  any  bonds,  mortgages  or  other 
fecuritie*  for  the  payment  of  arty  debt,  or  futti  of  mo- 
ney to  be  due  or  owing  to  the  faid  copartnerfhip,  the 
tkrAe  (hall  be  taken  in  the  name  of  the  faid  E.  F.  alone, 
Put  is  is  hereby  declared,  that  the  fame  (hall  be  in 
truft  for  the  faid  copartners,  and  (hall  be  entered  into 
the  partnerfhip  books  accordingly,  as  part  of  the  faid 
joint  ftock.  And  it  is  hereby  agreed  and  declared,  by 
an^  between  the  parties  to  thefe  prefents,  and  the  faid 
A.  B.  doth  hereby  for  himfelf,  his  heirs,  executors  and 
adminiftrators,  covenant  and  agree  to  and  with  the 
faid  E.  F.  his  executors  and  adminiftrators,  that  he 
the  faid  A.  B.  during  the  continuance  of  this  copart- 
nerfhip, (hall  and  will  act,  and  employ  himfelf  in 
and  about  the  fame,  and  do  every  thing  according  to 
the  bed  of  his  fkill  and  power,  to  promote  the  faid 
bufinefs,  (o  to  be  carried  on  by  virtue  of  thefe  prefents, 
as  fhall  be  convenient  to  the  faid  A,  B.  And  for  that 
purpofe,  that  he  the  faid  A.  B.  (hall  have  recourfe  to 
all  books  of  account,  letters  and  papers  relating  to 
the  faid  joint  trade,  and  to  infpeft,  infert  therein,  and 
take  copies  thereof,  at  his  free  will  arid  pleafure,  and 
that  he  (hall  be  confulted  by  them  the  faid  C.  D.  and 
E.  F.  touching,  concerning  or  relating  to  the  faid 
trade  and  bufinefs,  in  as  full  and  ample  manner,  as  if 
he  was  an  a&ual  partner  therein  with  them.  And 
(hall  have  liberty  to  draw  upon  the  banker  in  the 
room  of  his  faid  fon,  for  any  fum  of  money,  that  (hail 

be 
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e  neceffary  for  carrying  on  the  faid  trade,  and  to  do 
U  other  ^Qs  touching  the  faid  trade  and  ctpartner- 
l*ip,  as  if  he  was  au  adhial  partner  therein  as  afore* 
rid.  And  (hall  have  and  receive  for  his  attention  and  ayCJiyClve 
dvice,  in  and  about  the  faid  bufinefs  and  partnership'*  confident- 
ffairs  out  of  his  faid  fon's  fliare  of  the  faid  joint  ftock,  tion# 
nd  the  profits  thereof,  the  fum  of  ioo/.  yearly.     It 
•eing  the  condition  and  meaning  of  the  fatd  A.  B?i 
ntering  into  'he  covenants  and  agreements  herein 
ontained  ;  and  of  the  faid  E.  F.  entering  into  this 
opartnerfhip  with  the  faid  C.  D.  in  manner  herein 
lentioned.     And  it  is  hereby  further  covenanted,  Bookaofae* 
greed  and  declared,  by  and  between  the  faid  C.  D.  ™%££ 
nd  E.  F.  and  the  faid  A.  B.  for,  and  on  the  behalf  of  &c. 
be  faid  C.  Z>.  his  fon,  that  they  the  faid  C.  D.  and 
?.  F.  (hall,  at  their  joint  and  equal  charge,  provide 
rom  time  to  time,  during  the  continuance  of  this  co- 
artnerfhip,  proper  books   of  account,   and  they  or 
Drac  perfon  or  perfons  by  their  appointment,  and 
nth  the  confent  of  the  faid  A.  B.  fhall  enter  therein, 
Lift  and  true  accounts  of  all  their  buyings,  fellings, 
eceipts,  payments  and  dealings  concerning  their  faid 
Dint  trade,  immediately  after  the  fame  (hall  happen, 
ltd  (hall  be  juft,  honeft  and  faithful  to  each  other,  in 
very  refpeft  concerning  the  faid  copartnerfhip.    And  Eachtohwe 
hat  each  of  them  the  (aid  C.  D.  and  E.  F.  and  the  £^£to 
aid  A.  B.  his  executors  and  adrniniftrators,  for  and  on 
ichalf  of  his  faid  fon  C.  Q.  (ball  have  free  liberty  of 
ccefs  to  the  faid  books,  from  time  to  time,  and  to 
nfped,   examine   and    copy   the    fame,    or   any  of 
he  accounts   or  entries    therein,  .  to    be  contained 
>r  .made  at  their  own  free  will  and  pleafure,  during 
be  continuance  of  this  copartneHbip,  and  for  fuch 
ime  afterwards,  as  (hall  be  agreed  on  by  the  faid  Accoanii 
larties  purfuant  to  thefe  prefents.     And  further,  when  to  be 
hat  they  the  faid  C.  £>.   and  E.  F.  together  with  p»deuPand 
he   faid  A.   B.  (hall   and    will   at  Michaelmai  next,    ow* 
w  within  a  fortnight  afterwards,  and   from  thence- 
orth  twice   in   every  year  during  the  continuance 

of 
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of  this  copartner(hip>viz.  on  Lady-day.  and  Michaelmaw 
daji  or  within  one  month  after  each  fuch  time,  join 
together  and  make  up,  date  and  adjuft,  a  true  and  fair 
account  of  adjuftment  and  valuation,  in  writing,  of 
all  the  monies,  goods,  wares,  merchandize  and  effefls 
belonging  to  the  faid  joint  flock,  and  of  the  debts  ow- 
ing from  or  to  them  the  faid  C.  D.  and  E.  F.  in  re- 
fpec"t  to  the  faid  joint  trade,  and  all  other  their  joint 
dealings  and  tranfacTions,  to  the  intent  it  may  appear 
how  much  the  net  produce  of  the  faid  partnerfhip  ftock 
and  eftate,  and  how  much  the  part  of  each  of  them  the 
faid  CD,  and  E.  F.  may  amount  to,  and  what  gains, 
and  profits  fhall  have  been  made  by  the  faid  joint  trade 
and  copartnerfhip ;  and  that  upon  the  ftating  of  every 
fuch  account,  fuch  of  the  debts  then  due  to  the  faid  co- 
partnerfhip as  fhall  be  efleemed  bad  or  dubious,  {hall 
be  feparated  from  the  others,  and  entered  by  them- 
felves,  and  (hall  be  eftimated  and  valued  in  fuch  ac- 
count, and  entered  in  the  fame  accounts  fo  to  be 
frated  at  fuch  valuation;  and  when  each  of  fuch  ac- 
counts fhall  be  perfected,  the  fame  fhall  be  tranfcribed 
in  two  books,  and  fubfcribed  by  both  of  them  the  faid 
C.  D.  and  E.  F.  andalfoby  the  faid  A.  B.  (if  living) 
for  and  on  behalf  of  the  faid  C.  D.  his  fon  \  and   that 

Eichtohave  each  0f  them  the  faid  C.  Z>.  and  E.  F.  or  the  faid  A. 

*cop>,    c.    g  ^or  ^e  k«j  ^  p    ^ajj  kave  ^e  keeping  of  one  of 

Accounts       tne  ^'^  ^00^s  :  And  the  faid  accounts,  fo   from  time 
not  after-      to  time  fettled,  fhall   not  be  opened  or  unravelled  un- 
winds to  be    \e(s  there  fhall  be  any  error  therein,  fuch  error  amount- 
kr5n&c!n     *nS  t0  20 '•  anc^  uPwarc*s>  and  then  only  for  fuch  error, 
and  fo  as  the  fame  be  discovered  in   the  life- time  of 
both  of  them  the  faid  C.  D.  and  £.  F.  and  not  other- 
wife  ;  and  that  upon  every   making   up,   ftating  and 
adjuiting  fuch  half-yearly  accounts,  of  and  concerning 
fuch  joint  trade  and  dealing  as  aforefaid,  all  the  clear 
Profirs  tobc  gains^  profits  and  produce  of  the  faid  joint  ftock,  trade 
and  copartnerfhip  fliall  be  parted,  fhared  and   divided 
by  and  between  the  faid  6\  D.  and   £.  F.    (that  is  to 
fay)  one  moiety  or  half  part,  the  whole  in  two  equal 

parts 
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>art$  to  be  divided  of  the  faid  gains,  profits  and  pro- 
1  uce,  (hall  be  paid  and  delivered  to  the  faid  C.  Z).  his 
executors  or  adminiftrators,  in  truft  for,  and  for  the 
L»fe  of  the  faid  C.  D.  and  the  other  moiety  or  half  part 
of  the  faid  gains,  profits  and  produce,  (hall  be  paid  and 
delivered  to  the  faid  E.  F.  his  executors  or   admini- 
strators.    But  it  is  hereby  agreed  and  declared  by  the  Imereftmo- 
iaid  C.  D.  that  at  every  fuch  divifion  of  the  net  gains,  n€?  to  ** 
-profits  and  produce  of  the  faid  joint  ftock  to  the  faid  ^     cre" 
A*  B.  his  executors  and  adminiftrators  {hall  and  may, 
out  of  the  faid  C.  D.'s  (hare  of  the  faid  net  gains, 
profits  and  produce  of  the  faid  joint  ftock,  retain  and 
pay  him  and  themfelves  intereft  after  the  rate  of  5  /, 
fir  cent,  per  annum  for  the  faid   7000/.  fo  advanced 
and  brought  in  by  him  the  faid   A.  B.   as  and  for  his 
faid*  fon's  (bare  in  the  faid  capital  joint  ftock  as  afore- 
faid,  and  all  other  fum  and  fums  of  money  hereby 
agreed  to  be  paid  or  allowed  to  the  faid  A.  B.  and  which 
the  faid  C.  £>.  (hall  be  any  ways  indebted  to  the  (aid 
J.  B.    And  further,  that  at  the  expiration  of  this  co-  General  feN 
partnerfhip,  they  the  faid   C.  D.   and  E.  F.  (hall  join  dement  and 
in  account  together,  make  up,  ftate,  fettle  and  adjuft  divihon  at 
a  true  and  fair   account  in  writing  of  all  monies,  ^  pawner- 
goods,  wares,   merchandize  and  efFc&s  belonging  to  ftip. 
the  faid  joint  ftock,  and  of  all  debts  due  and  owing  to 
and  from  the  faid  C.  D.  and  E.  F.  in  refpeft  of  their 
joint  trade,  and  after  payment  of  all  fums  of  money 
'advanced  and  lent  by  any  or  either  of  the  faid  parties 
to  the  faid  copartnership,  and  with  intereft  for  the  fame 
as  aforefaad;  and   payment  and   fatisfadion  (hall  be 
made  of  all  fuch  debts  as  (hall  be  due  from  them  in 
refpe&  to  the  faid  trade  or  good  order  taken  for  that 
purpofe,  all  the  monies,  goods,  wares,  dtbts  and  ef- 
fects then  being  part  of  or  belonging  to  the  faid  joint 
ftock  and  partnerfhip,  (hall  be  parted  and  divided  into 
two  equal  parts  or  {hares,  one  of  which  faid  two  parts 
(hall  be  the  property  of  the  faid  C.  D.  his  executors  or 
adminiftrators,  but  fubjeft  to  the  payment  of  what 
(hall  be  due  to  the  (kid  A,  B.  as  aforefaid,  and  the 
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other  of  the  faid  two  parts  (hall  be  the  property  of  the 
fa  id  2*.  F.  his  executors  or  admin  iftrators,  and  the 
fame  fhall  be  divided  by  lots,  in  cafe  of  disagreement 
between  them.  And  each  of  them  the  faid  C.  D*  and 
E.  F.  his  executors  or  adminiftrators,  fhall  not  only 
aflign  and  releafe  to  the  other  of  them  the  part  or  part* 
that  fhall  belong  or  be  allotted  to  him,  but  fhall  do  al\ 
acts  and  things  to  aflift  and  enable  him  to  recover  tb^ 
fame*     And  it  is  further  agreed,  that  if  either  of  thenm» 
the  faid  C.  D.  and  E.  F.  fhall  die  before  the  expiration 
of  the  faid  term  of  fix  years,  no  benefit  of  fur  vivorfhip* 
fhall  be  had  or  taken  thereby,  other  than  as  hereafter" 
expreffed.    And  it  is  hereby  further  concluded,  cove- 
nanted, agreed  and  declared  by  and  between  the  faid 
€.  D.  and  E*  F.  and  the  faid  A.  B.  for  and  on  the 
behalf  of  the  faid  C.  D.  his  fon,  that  in  cafe  the  faid 

C.  D.  fhall  happen  to  die  before  the  — —  day  of 

now  next  enfuing,  and  the  faid  E.  F.  fhall  him  fur- 
vive,  then  and  in  fuch  cafe  he  the  (kid  E.  F.  his  execu- 
tors or  administrators,  fhall  have,  take  and  enjoy  to 
their  own  ufe  all  the  ready  money,  goods,  wares,  debts 
and  other  things  then  belonging,  due  or  owing  to  tbe 
faid  joint  flock  and  eftate,  and  the  gain,  profits  and  in- 
creafe  of  the  fame,  and  in  lieu  and  fatisfadion  of  the 
faid  C.  D.'s  fhare  and  proportion  therein,  fhall  execute 
and  deliver  unto  the  faid  A.  B.  his  executors  or  ad- 
min iftrators,  within  30  days  after  the  death  of  the  faid 
C\  D.  a  bond  or  obligation  in  a  fufficient  penalty  ;  and 
the  faid  E.  F.  alfo  fhall  and  will  within  60  days  next 
after  the  death  of  the  faid  C.  D,  procure  one  or  more 
fufficient  able  perfon  or  perfons,  to  be  approved  of  by 
the  faid  A.  B.  his  executors  or  adminiftrators,  as  fecu- 
rities  for  the  faid  E.  F.  and  fuch  perfon  or  perfons  fo 
to  be  procured  fhall  alfo  execute  and  deliver  unto  the 
fjid  A.  B.  his  executors  or  adminiftrators,  within  the 
faid  6c  days  after  the  death  of  the  faid  C  D.  the  like 
bond  or  obligation  in  the  fame  penalty,  conditioned 
for  the  payment  unto  the  faid  A.  B.  his  executors  or 
administrators,  of  the  ftun  or  value  that  fhall  have 

been 
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been  brought  into  the  faid  joint  ilock  by  the  .faid  J*  B. 
:for  his  faid  Ton,  and  in  difcharge  of  all  demands  due  to 
the  faid  A.  B.  on  account  of  the  faid  partnerlhip  (the 
fums  thfft  fhall  have  been  taken  out  and  received  by 
the  faid  A.  B.  for  the  ufe  of  his  faid  fon  as  aforeiaid, 
being  thereout  firft  deducted)  at  three  equal  payments,  payable  by, 
(that  is  to  fay)  one  third  part  thereof  within  four  ca-  toftaimen* 
lendar  months,  one  other  third  part   thereof  within 
eight  calendar  months,  and  the  remaining  third  part 
thereof  within  twelve  calendar  months,  to  he  com- 
puted refpe&ively  from   the  day  of  the  death  of  the 
faid  C.  D.   together  with  intereft  for  the  fame,  after  withintc- ,% 
the  rate  of  5  /•  a-year  for  every  100/.  and  fo  in  pro-  reft. 

portion  for  any  leiTer  fum,  from  the day  of  m     - 

now  next  enfuing,  being  the  time  of  the  com  men  ce- 
ment of  this  co-partnerfhip.     Bur  if  the  (aid  C.  JO.  In  cafe  of 
&all  happen   to  die  after  the  making  and  finifhing  £eath.  ***** 
fuch  firft  half  yearly  account  as  aforefaid,  and  before  tTbegi?eft 
the  expiration  or  other  fooncr  determination  of  this  for  the 
co-partnerlhip,  and  the  faid  £.  F.  fhall  him  furvive,  ;fou5t.?f 
that  then  the  faid  E.  F.  his  executors  or  adminiirra-  faZTCOf 
tors  ihall  have,  take,  and  enjoy  to  his  and  their  own  property/ 
ufe  all  the  ready  money,  goods,    wares,    debts  and 
other  things  then  belonging,  due,  or  owing  to  the 
faid  co-partnerfhip,  flock  and  cftate,  and  the  gains, 
profits   and   increafe  of  the  fame,  and  in  lieu  :and 
Jktisfa&ion  of  and  for  the  faid  C.  D.'s  (hare  and  pro- 
portion thereof  the  faid  E.  F.  fhall  within  thirty  days 
from  the  death  of  the  faid  C.  D.  execute  and  deliver 
to  the  faid  A.  B.  his  executors  or  adminiftrators  a 
bond  or  obligation  in  a  fufficient  penalty,  and^alib 
ihall  and  will  within  fixty  days  next  after  the  deceafe 
of  him  the  faid  C  D.  procure  one  or  more  fuQcienc 
or  able  perfon  or  perfons  as  fecurity  for  him  (he  faid 
£.  F.  to  be  approved  of  by  the  faid  A.  B.  his  execu- 
tors or  adminiftrators,  and  fuch  perfon  or  perfons  fo 
to  be  procured,  fhall  alfo  execute  and  deliver  unto  the 
faid  yf.  B.  his  executors  or  adminiftrators  within  the 
faid  fixty  days  next  after  the  death  of  the  faid  C.  D. 
the.  like  bond  or  obligation  in  the  fame  penalty  con- 
ditioned 
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ditioned  for  the  payment  unto  the  faid  A.  B.  his  exe- 
cutors or  adminiftrators,  fuch  fum  of  money  as  the 
part,  (hare,  and  intereft  of  the  faid  C.  D.  appeared 
to  amount  unto  upon  the  foot  of  fuch  laft  ftated  ac- 
count or  eftimate  to  fecure  to  the  faid  A  B.  his 
executors  and  adminiftrators  what  flnll  be  due  and 
owing  to  him  or  them,  for,  or  on  account' of  the 
money  fo  lent  and  advanced  by  him  as  aforefaid,  and 
all  other  monies  due  and  owing  to  him  by  virtue  of 
thefe  prefents ;  and  the  refidue  thereof  (if  any)  in  trull 
for  the  executors  and  adminiftrators  of  the  faid  C.  D. 
(the  fums  which  (hall  have  been  taken  out  or  received 
by  the  faid  A.  B.  for  the  ufe  of  the  faid  C.  D.  fince  the 
making  up  and  dating  fuch  laft  account,  being  firft 
thereout  deducted)  at  the  times  and  in  the  proportions 
aforefaid,  together  with  intereft  for  the  fame,  at  the  rate 
aforefaid,  from  the  dating  fuch  laft  account  as  afore- 
faid ;  and  in  either  of  the  faid  cafes,  upon  the  giving 
The  repre-   and  executing  fuch  feveraT  bonds  by  the  faid  E.  F.  and 
SntfLrftC8°f  k*s  ^ecur't^es  as  aforefaid,  the  executors  or  ad  mini  ft  ra- 
partner  in     tors  of  the  faid  C.  D.  (hall  execute  and  deliver  to  the 
fuch  cafe  to  faid  E.  F.  a  releafe  of  his  the  faid  C.  D.'s  (hare  and 
rele.iie.         intereft  of  and  in  the  monies,  goods,  wares,  debts  and 
ad  partner    effects  of  the  faid  joint  trade  and  dock.    And  the  faid 
togivefecu-  j?m  pm  (hall  execute  and  deliver  to  theexecutors  or  ad- 
payment ■  of"  rniniftrators  of  the  faid  C.  D.  a  bond  or  obligation  in 
debt ,  a  fufficient  penalty,  with  one  or  more  fufficient  perfon 

or  perfons  as  fureties,  conditioned  for  the  paying  and 
fatisfying  all  fuch  debts  as  were  due  and  owing  by  or 
from  the  faid  copartners,  in  refpeft  of  the  faid  joint 
trade,  at  the  death  of  the  faid  C.  D.  within  12  months 
nd  f  .        next  after  the  death  of  the  faid  C.  D.  and  for  indemni- 
demnify.       fying  and  faving  harmlefs  the  executors  or  adminiftra- 
tors of  the  faid  C.  D.  from  the  fame,  and  from  all  cofts, 
charges,  damages  and  expences  that  may  happen  on 
For  want  of  account  thereof.    But  if  the  faid  E.  F%  (hall  be  unable, 
fathc/to    C  or  neglect  to  procure  fome  fufficient  perfon  or  perfons 
poflifs  him-  to  become  bound  with  him  in  fuch  bonds  as  aforefaid, 
feif  of  pan-  thcn  it  (hall  and  may  be  lawful  to  and  for  the  faid 

nerlhip  pro-  '  J    T> 

pcrtv,  and  A*  &• 

fdl,'&c. 
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if.  B.  his  executors  or  adminiftrators,  for  the  ufe  and 
benefit  of  himfelf,  and  the  executors  and  adminiftra- 
tors  of  the  fa  id  C.  Z).  as  herein  before  is  mentioned, 
to   take    pe Hellion   of  and  receive    all   the   monies, 
goods,   wares,  debts  and  efFe&s  of  and  belonging  to 
the  faid  joint  trade,  ftock  and  copatfnerfhip,  and  to 
fell  and  difpofe  of  the  fame,  and  by  and  out  of  the 
monies  arifing  thereby,  in  the  fir  ft  phce  to  pay  and 
fatisfy  all  the  debts  due  and  owing  from  the  parties  in 
copartnerfhip,  and  in  the  next  place  to  fatisfy  him- 
felf or  themfelv'es,  the  money  for  which  fuch  bonds 
were  to  have  been  given   as  aforefaid,  returning  the 
overplus  to  the  faid  E.  F.  his  executors  or  adminiftra- 
tors, and  in  fuch  cafe  the  faid  E.  F.  (hall  affign  unto  adpartncc 
the  faid  A.  B.  his  executors  or  adminiftrators  in  truft  toaffisn,&c 
and  for  the  purpofe  aforefaid,  all  the  monies,  goods, 
wares,  debts  and  efFe&s  of  the  faid  joint  (lock  and 
trade,  and  fhall  *iot  poffefs  himfelf  of  or  receive  the 
fame  or  any  part  thereof;  but  fhall  authorize  and  im- 
power  the  faid  A.  B.  his  executors  or  adminiftrators  to 
receive  and  difpofe  of  the  fame  for  the  purpofes  afore- 
faid.    And  it  is  hereby  further  covenanted,  agreed  in  cafe  of 
and  declared  by  and  between  the  faid  parties,  and  par-  d2ath  of  ** 
ticularly  the  faid  A.  B.  dbth  hereby  for  himfelf,  his  g£?itft 
heirs,  executors  and  adminiftrators,  covenant,  promife  to  take  the 
and  agree  to  and  with  the  faid  E.  F.  his  executors  and  pv*" rJhiP 
adminiftrators,  as  followeth,    (that  is  to  fay)  That  in  glVe  iccuri- 
cafe  the  faid  E.  F.  fhould  happen  to  die  before  the  —  ty  for  pay- 
day of now  next  enfuing,  and  the  faid  C.  D.  ^eent^c^ 

(hall  him  furvive,  then  and  in  fuch  cafe  he  the  faid  An  ney' 
2).  his  executors  or  adminiftrators,  (hall  have  and  take 
all  the  ready  money,  goods,  wares,  debts  and  other 
things  then  belonging,  due. or  owing  to  the  faid  joint 
flock  and  eftate,  and  the  gains,  profits  and  increafe  of 
the  fame,  and  in  lieu  and  fa  tisf  action  of  the  faid  E. 
F.'s  fhare  and  proportion  therein,  he  the  faid  A.  B.  if 
he  (hall  be  then  living;  but  if  he  fhall  be  dead*  then 
.fome  one  or  more  other  fuflicicnt  and  able  perfon  or 
,  perfons  as  the  faid  C.  Z>.  lhall  procure,  and  fuch  as  the 

executors 
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executors  or  admioiftrators  of  the  faid  E.  F.  (hall  a^ 
prove  of,  (hall  for  and  on  the  behalf  of,  and  as  fecurity 
for  the  faid  C.  D.  execute  and  deliver  unto  the  oxen* 
.  tors  or  admintftrators  of  the  faid  E.  F.  within  3odajt 
after  his  death,  a  bond  or  obligation  in  a  fufficicnt  pe* 
nalty,  conditioned  for  the  payment,  unto  the  execu- 
tors or  adminiftrators  of  the  faid  2?.  F.  of  the  fiun  or 
value  that  (hall  have  been  brought  into  the  (aid  joint 
ftock  by  the  faid  E.  F.  (the  fums  that  fhall  have  been 
taken  out  or  received  by  him  for  hit  own  ufe  being 
thereout  firft  deduded)  at  three  equal  payments  (that 
by  inftaii-    ;s  t0  fay)  one  third  part  thereof  within  four  calendar 
3nenCs>        months,  and  other  third  part  thereof  within  eight  ca- 
lendar months,  and  the  remaining  third  part  thereof, 
within  12  calendar  months,  to  be  computed  refpec- 
withintereft  tively  from  the  day  of  the  death  of  the  faid  E.  F*  togc- 
&c*  ther  with  intereft  for  the  fame  after  the -rate  of  §L  a 

year  for  every  ioo  /.  and  fo  in  proportion  for  any  teflcr 
fum,  from  the  ~— •  day  of  — —  next,  being  the  com* 
mencement  of  this  copartnerfhip.  But  if  the  faid  E* 
F.  (hall  happen  to  die  after  the. making  aad<fuiiihing 
fuch  firft  half  yearly  account  as  aforefaid,  and  before 
the  expiration  or  other  fooner  determination  of  this 
co-partnerfhip,  and  the  faid  C.  D.  (hall  him  furvive, 
that  then  the  (kid  A.  B.  his  executors  or  adminiftra- 
tors (hall  have  and  take  all  the  ready  money,  goods, 
wares,  debts  and  other  things  then  belonging?  due  or 
owing  to  the  faid  co-partnerfhip  ftock  angt  eftatp,  and 
the  gains,  profits  and  increafe  of  the  fame  to  and  for 
the  ufe  and  benefit  of  the  faid  C  D.  fubje&  never thc- 
lefs  to  the  demands  of  the  faid  A.  Bs  as  afore^ea^ 
tioned,  and  in  lieu  and  fatisfa&ion  of  and  for  the  faid* 
E.  F.'s  (hare  and  proportion  thereof,  the  faid  A*  &• 
if  he  (hall  be  then  living,  but  if  be  &#  be  dead,  then 
fome  one  or  more  other  fuificient  andjible  perfon  of 
perfons  as  the  (aid  C.  D.  (hall  procure,  and  fud$ 
as  (hall  be  approved  of  by  the  executory  or  admini- 
ftrators of  the  faid  E.  F.  (hall,  for  and  on  behalf 
of,  and  as  fecurity  for  the  faid  C.  D.  execute  aod 

deliver 
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ver  unto  the  executors  or  adminiftrators  of  the 
E.  F.  within  fixty  days  after  his  death,  a  bond  or 
gation   in  fufficient  penalty,  conditioned  for  the 
ment  to  the  executors  or  adminiftrators  of  the 
E.  F.  fueh  fum  of  money  as  the  part,  fhare  and 
reft  of  the  (aid  E.  F.  appeared  to  amount  to 
n  the  foot  of  fuch  laft  ft  a  ted  account  or  eft  i  mate 
:  fums  which  (hall  have  been  taken  out  or  received, 
fee  faid  E.  F.  for  his  own  feparate  ufe  fince  the 
:ing  tfj>  and  Hating  fuch  laft  account  being  firft 
eout  dedu&ed)  at  the  times,  and  in  the  propor- 
s  aforefaid,  together  with  intereft  for  the  fame  at 
rate  afore  fa  id,    from  the  dating  fuch  laft  account 
aforefaid.    And   in  either  of  the  faid  cafes  laft 
itionedj  upon  the  giving  and  executing  fuch  bond 
he  faid  A.  B.  or  other  fecurities  of  the  faid  C.  D* 
ift  aforementioned,  the  executors  or  adminiftra- 
of  the  faid  E.  F.  (hall  execute  and  deliver  to  the 
A.  B.  his  executors  or  adminiftrators,  in  truft 
and  for  the  ufe  of  the  faid  C.  D.  his  executors  or  to  release* 
iniftrators  (but  fubje&  to  fuch  demands  of  the  **' 
A.  B.  as  aforementioned)  a  releafe  of  his  the  faid 
F.'s  fhare  and   intereft  of  and  in   the  monies,  and  to  in* 
Is,  wares,  debts  and  effefts  of  the  faid  joint  trade  <*emnify< 
ftock ;  and  the  faid  E.  F.  if  he  (hall  be  theft 
ig,  but  if  he  (hall  be  dead,  then  fome  one  qr  more 
r  fufficient  and  able  perfon  or  perlbns,  as  the  faid 
).  (hall  procure,  and  fuch  as  (hall  be  approved  of 
lie  executors  or  adminiftrators  of  the  faid  E.  F. 
(for  and  on  behalf  of  the  faid  C.  D.)  execute 
itltvtr  to  this  executors  or  adminiftrators  of  the 
E.  F.  a  bond  or  obligation  in  a  fufficient  penalty* 
litioned  for  the  paying  and  fatisfying  all  debts  as 
?  due  and  o^ing  by  and  from  the  faid  co-partners, 
fped  of  tbt  (aid  joint  trade,  at  the  death  of  the  faid 
?.  within  twelve  calendar  months  next  after  the 
ttofthefiud  £•  F.  and  for  indemnifying  and  faving  jrnofure- 
liefs  'the  executors  or  adminiftrators  of  the  (aid  E.  ties,  reprc- 
om  the  lime,  and  from  all  cofts,  charges,- damages  JJg^S^ 
licenses  that  nay  happen  on  account  thereof;  a&, 
1 1  but 
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but  if  neither  the  faid  A.  B.  nor  fuch  other  porfon  or 
perfons  fo  to  be  procured  by  the  faid  C.  D.  as  bis  fc- 
curities  as  aforefaid,  (ball  execute  and  deliver,  fuch 
bond  to  the  executors  or  adminiftrators.  of  the  faid 

E.  F.  as  aforefaid,  then  it  (hall  and  may  be  lawful  ts 
and  for  the  executors  or  admin i ft rators  of  the  faid  & 

F.  to  take  pofieffion  of  and  receive  all  the  monies, 

goods,  wares,  debts  and  efFe&s  of  and  belonging  to 

the  faid  joint  trade,  ftock  and  co-partnerfhip,  and  to 

fell  and  difpofe  of  the  fame,  and  by  and  out  of  mo» 

nies  ariflng  thereby,  in  the  firft  place  to  pay  and  fa- 

tisfy  all  the  debts  due  and  owing  from  the  parties  is 

co-partnerfhip,  and  in  the  next  place  to  fatisfv  him* 

ielf  or  themfelves  the  money  for  which  fuch  laft  men* 

tioned  bonds  were  to  have  been  given  as  aforefaid, 

returning  the  overplus  to  the  faid  A.  B.  to  and  for 

the  ufe  and  benefit  of  the  faid  C.  D.  his  executors  or 

adminiftrators,  fubje£t  to  fuch  demands  of  the  faid 

Melts  to     A.  B9  as  aforementioned.    And  in  fuch  tafe  the  faid 
^.ffigned,  ^  B%  for  and  on  behalf  of  the  faidC-  ^  bis  foflf 

doth  hereby  covenant  and  agree  with  the  faid  E.  F. 
his  executors  and  adminiftrators,  that  all  the  money, 
goods,  wares,  debts  and  effe&s  of  the  faid  joint  ftock 
and  trade  (hall  be  afligned  or  otherwife  effe&ually 
vetted  in  the  executors  or  adminiftrators  of  the  faid 

E.  F.  for  the  purpofes  aforefaid,  and  that  the  faid  C« 
D.  fhall  not  poflefs  himfelf  of,  or  receive  the  fame,  or 
any  part  thereof,  but  (hall  and  will  permit  and  fuffer, 
and  (as  far  as  in  him  lieth)  fully  authorize  and  im- 
power  the  executors  or  adminiftrators  of  the  faid  E. 

F.  to  receive  and  difpofe  of  the  fame  for  the  purpofes 
Second  aforefaid.  And  the  faid  A*  B.  for  himfelf,  his  heirs, 
partner  to     executors  and   adminiftrators,   doth  covenant,    pro- 

bufinefi      C   mifc   a°d    *gr*e>    to  an(*  With  ^c  ^^  «£•  &   ^IS  cxc" 

foldyona  '  cutors,  adminiftrators  and  afligns,  by  thefe  pre  fen  ts, 

Ucnu  that  in  cafe  *he  faid  C'  Z)\flla!l  haPPen  to  dic  Move 
the  expiration  of  this  co-partnerfhip,  and  the  faid  £. 
F.  fhall  him  furvive,  and  (hall  chufe  to  continue  the 
faid  bufinefs  of  a  brandy  merchant  in  ihe&id  houfe  be- 

2-  longing 
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longing  to  the  (hid  A.  B.  then,  but  not  ctherwife, 
he  the  faid  E.  F.  (hall  have  the  Tote  and  entire  benefit 
tmi  advantage  of  carrying  on  the  fame  therein,  and 
that  then  and  in  fiich  cafe,  and   for  that  end   and 
pkitpofa  he  the  faid  A.  B.  his  executors  or  adrnini-  "°bu/ea,f*c# 
Ardtors,  (hall  and  will,  within  one  month  next  after  figned  to 
the*deceafe  of  the  faid   C.  D.    affign  and   transfer  him. 
*nto  bim  the  faid  B.  F.  the  faid  mefluage  or  tenement 
and-  premifes  with  the  appurtenances,  together  with 
the  indenture  of  leafe  thereof,  and  all  hi*,  the  faid 
Al  2?*'seftate>  right  and  intereft  therein  ?  to  hold  the 
fame  unto  the  faid  E.  F.  his  executors,  adminiftrators 
an*  affigns  from  thenceforth,  for  and  during  all  the 
reflr  ari<f  refidue  of  the  term  of  years  which  the  faid 
A.  &.  (hall  then  have  therein  ;    but  fubje&  to  the  rent 
and  covenants  in  the  fame  leafe,  referved  and  contain- 
ed on  the  faid  ledges  part  to  be  paid  and  performed  $  and 
upon  condition  that  he  the  faid  E.  F.  do  and  (hall  upon 
firth  affignment  being  executed  as  aforefaid,  pay  or  Value  to  be 
caufe  to  be  paid  unto  him  the  faid  A.  B.  his  executors  ascertained 
Or  adminiftrators,  in  lawful  money  of  Great  Britain^  toyrs*r  ltra" 
what  the  faid  meffuages  and  premifles,  (hall  by  two  in- 
different perfons  to  be  for  that  purpofe  nominated,  one 
by  the  faid  A.  B.  his  exeeutors  or  adminiftrators,  and 
the  other  by  the  faid  E.  F.  be  valued  at,  and  do  and* 
Aallpay  the  charges  of  drawing  and  ingroffing  the 
'faid  affignment.     Provided  always,  and  it  is  hereby  Provifo,fiw 
agreed  and  declared,  by  and  between  the  faid  parties  g^ni^cafc 
to  thefe  prefents,  that  in  cafe  either  of  the  faid  C.  D.  either 
and  E<  F.  (hall  at  the  end  or  expiration  of  this  copart-  ^ou£  ™' 
-ner&ip  think  fit  to  quit  the  faid  trade,  the  other  co-  continue  af. 
.partner  (hall  chufe  to  continue  to  carry  on  the  fame,  ter,  &c 
and  of  which  (hall  give  notice  in  writing  of  fuch  his 
intention  of  quieting  the  faid  trade  and  bufinefs,  6 
.months   before    the   end    of   the    faid    copartnedhip. 
Then  and  in  fuch  cafe  the  faid  copartnerfhip  ftoci, 
eftate  and  effects  (hall  be  made  up,  applied  and  fe* 
ettred  to  the  faid  refpcclive  partners  in  the  feme  man- 
ner, as  is  herein  before  declared,  touching  either  of 
.  I  i  2  the 


Differences 


APPENDIX* 

the  Taid  partners'  death,  after  the  dating  of  any  fucfc 
half  yearly  accounts  as  aforefaid ;  bat  it  is  henebjr 
agreed  and  declared,  to  be  the  intention  and  moaning 
of  the  parties  hereto,  that  at  the  end  and  expiration  of 
this  copartnership,  that  he  the  faid  E.  F.  fhall  coo- 
tinue  with  the  (aid  C.  D.  in  copartnership,  for  the 
term  of  feven  years,  upon  the  terms  herein  cxpreffcd 
and  declared,  in  cafe  the  faid  C.  D.  {hall  bedefiroua 
thereof,  unlefs  there  (hall  be  any  reafonable  obje&on 
tobe'rotT*  thereto,  on  the  part  of  the  faid  E.  F.  And  it  if 
tied  by  ar-  hereby  alfo  convenant,  agreed  and  declared  by  and  be- 
ftimita.      twetn  tke  faid  a  Dm  and  Em  Fm  ami  thc  faW  jm  S#  fa 

and  on  behalf  of  the  faid  C.  Z).  his  fon,  that  if  any 
variance,  ftrifc,  difference  or  cpntroverfy  (ball  at  any 
time,  during  the  continuance  of  this  copartnership,  or 
at  the  end  or  other  fooner  determination  thereof,  bap- 
pen  to  grow,  arife  or  be  between  all  or  any  of  the. 
parties  to  thefe  prefents,  their,  or  any  or  either  of  their 
executors  or  adminiftrators,  upon,  touching  or  con- 
cerning the  faid  joint  trade  or  dealings,  or  any  the 
buyings,  fellings,  accounts,  matters  or  things  relating 
thereunto,  or  for,  or  touching  any  covenant,  claufe, 
matter  or  thing  in  thefe  prefents  contained  ;  then,  and 
fo  often  as  fuch  variance,  ftrife,  difference  or  contro- 
verfy  (hall  happen,  they  the  faid  parties  to  thefe  pre- 
fents, and  each  and  every  of  their  executors  or  ad^ 
minitirators,  fhall  upon  reafonable  requeft  made.ty 
either  or  any  of  them,  before  any  fuit  fhall  be  com* 
menced,  for  or  touching  the  fame,  caufe  to  be  elected, 
named  and  chofen  3  indifferent  perfons  to  hear  and 
determine  the  faid  difference  and  matters  in  difference, 
one  of  which  arbitrators  the  faid  »  C.  D.  and  the 

faid  A.  B.  their  executors  or  adminiftrators  fhall 
name  and  chufe,  and  the  faid  E.  F.  his  executors  or  ad- 
miniftrators fhall  name  and  chufe  one  other  o(  the  faid 
arbitrators,  and  the  faid  two  arbitrators  fo  to  be  no- 
minated by  them,  the  faid  parties  to  thefe  prefents,  fhall 
chafe  ancLname  the  third  arbitrator,  and  that  each  of 
them  the  faid  parties,  and  each  and  every  of  tbetfy 

their 
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and  agree  to  and  with  the  faid  S.  C.  and  G.  P.  their 
executors,  adminiftrators  and  affigns,  jointly  and  fe- 
veTally,  that  he  the  faid  T.  B.  {hall  and  will  add  and 

make  up /.  of  hi*  own  money,  to  the  faid  — — /. 

paid  him  by  the  faid  S.  C.  and  G.  P.  and  that  he  tb* 
faid  T.  B.  flaall  and  will,  upon  the  (aid  (hip'c  arriral  at 
China,  or  in  her  faid  intended  voyage,  Jay  out  and  in - 
Veft  the  feme  in  goods,  wares  and  merchandizes,  to 
the  mod  profit  and  advantage  of  all  them  the  faid  par- 
ties that  he  Can,  according  to  the  bed  of  his  judgment, 
and  with  refpedt  to  the  orders  and  directions  of  them 
the  faid  S.  C.   and  G.  P.  in  and  touching  the  fame; 
and  (hall  and  will  bring  home  the  efFefts  and  produce 
thereof  in  and  with  the  faid  (hip,  (the  cafualties  of  tk 
feas  excepted)  and  upon  the  arrival  at  Lo*d*n$  or  any 
other  port  in  England^  or  fooner  if  opportunity  (hall 
ferve,  (hall  and  will  fend  the  invoice  of  the  produce  of 
the  faid  —  A  to  the  (aid  S.  C.  and  G.  P.  their  exc 
cutors    or    affigns,    or    fome    of  them    at    LotuUn, 
and  will  alfo  make  a  juft  and  true  account  to  them,  or 

fome  of  them,  of  all  the  produce  of  the  faid 1 

And  it  is  agreed  between  all  the  faid  parties,  that 

all  the  produce  and  effects  of  the  faid fhaD  be 

fold  and  difpofed  of  at  London  with  all  convenient  ex- 
pedition after  arrival  thereof,  for  the  equal  advantage 
t>f  all  the  faid  parties,  and  that  each  of  them  (hall  have 
and  xeceive  one  full  third  part  of  the  net  proceeds 
thereof.  And,  &c.  f  no  benefit  of  furvivor(htp.  See 
p.  vii.]    In  witness,  &c. 
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[No.  7.] 

an  affteement  to  continue  a  ipartnerf&fp. 

a!R¥3tl<SA,  &c,  between  M.  B.  of  the  one 
part,  and  H.  P.  of  the  other  part. 
Cd^rcaS  the  faid  M.  B.  and  H,  P.  have  for  fe-  Recital,  tha 
vera]  years  laft  paft  been  equally  concerned  togejther  j^ecp^" 

as  partners  or  joint  traders  in  the  trade  of ,  and  fevcraiyeai? 

in  all  profits  and  loffes  thereby.    And  whereas  be-  copartners. 
fore  fealiog  hereof,  they  have  made  up  between  them  Thatac- 
*  full  account  and  reckoning  of  and  concerning  the  c°u"ts  are 
laid  trade,  goods  and  debts  belonging  and  owing  to  et  e  * 
apd  by  them  on  account  thereof,  containing  all  charges, 
profits  and  lofs  thereby,  whereof  each  of.  them,  bath  to 
the  date  thereof,  paid  and  received  one  equal  moiety  or 
half  part,  and  upon  making  up  th^faid  account,  there 
appears  to  be  remaining  in  flock,  at  the  fealing  hereof, 
in  goods  and  debts  owing  on  account  of  the  (aid  trade, 

the  fum  or  value  of which  belongs  to  them 

jointly,  and  wherein  they  are  equally  concerned ;  out 
of  which  faid  flock  are  due  and  payable  on  account  of 

the  faid  joint  trade,  feveral  debts  amounting  to /. 

And  whereas  the  faid  parties  intend  to  continue  the  And  that 

faid  trade  of ,  in  the  Ivtlfyig  houfe  of  the  faid  ^ecy0St 

M.B.  fn,  &c.  for — —  years,  with  the  faid  joint  flock  their  co- 

trf^  <&c.'  and  to  be  concerned  therein  equally  as  to  pro-  p*rt«*rfMp- 

fit  and  lofs.    Now  THEsk  present s  witness,  that 

in  confideration  of  the  truft  and  confidence  which  the  to8conSme. 

faid  parties  have  had  anjl  repofe  in  each  /&thejf  it  is 

hereby  declared,  covenanted  and  agreed  by  and  be-  < 

tween  the  faid  parties  for  themfelves,  their  executors, 

adminiftrators  and  afligns,  that  the  faid  parties  are  and 

will  become  and  continue  partners  and  joint  traders  in 

the  trade  of  bifcuit  baking,  and  vending  and  felling  of 

bifcuits  upon  a  joint  and  equal  account  between  them, 

for  profit  and  lofs  for  the  (aid  time  or  term  of 

I  i  4  years 
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Profit  and 
loft- 


In  conside- 
ration of  the 
renty  one  of 
the  partner! 
to  hare  a 
particular 
benefit. 

Notto/do 
any  ad  to 
incumber. 


years  to  commence  from  the  date  hereof,  if  both  Ac 
(aid  parties  (hall  fo  long  Uve.     And  it  is  agreed, 
that  all  charges  and  lofles,  and  aH  profits  arifing  by  and 
on  account  of  the  faid  joint  trade  fluU  be  xqually  paid, 
received  and  borne  by  and  between  the  faid  parties, 
and  that  the  faid  M.  B.. for  and  in  confideration  of  the 
rent  of  the  (hop  and  other  conveniencics  wherein  the 
faid  trade  is  driven,  (hall  have  and  receive  all  benefit 
and  advantage  to  be  had  and  made  by  the*  bran  arifing 
by  the  flour  or  meal  ufed  in  the  faid  joint  trade  as  he 
hath  hitherto  received  the  fame*     And  it  is  further 
agreed,  &c.  (that  the  parties  be  true  to  each  other), 
and  have  not,  (hall  not,  nor  will  do  or  fuffer  an; 
*€t  or  thing  whatfoever,  whereby  or  by  means  whereof 
any  goods,  monies  or  things  belonging  to  the  (aid  joint 
trade  (hall  or  may  be  extended,  feized  or  taken  in  ex- 
ecution, but  that  each  of  them  (hall  and  will  defend 
the  faid  joint  dock  and  trade  from  their  own  private 
and  feparate  debts,  and  all  damages  by  reafon  thereof. 
And  that  [accounts  t$  beftttltd  at  the  end  of  the  term* 
Bee  p.  xxviii. j — No  furviverjhip  [See  p.  xviii. J     Ik 

WITNESS,  &C. 


[  No.  8.  ] 

(go&enant* 

Indorfed  on  Articles  of  Copartnership  for  con- 
tinuing the  fame,  with  other  Covenants* 

sm*9)4BSb&  PESSENTS  INDORSED  witness,  That  it 
Ui>  is  mutually  declared  and  agreed  between  the 
within  named  A.  and  B*  for  themfelves,  their  execu- 
tors and  adminiftrators  rcfpe&ively,  that  the  partner* 
fhip  and  joint  trade  between  them  within  mentioned, 

(hall  be  continued  between  them  for  the  term  of 

years,  from  the  expiration,  (or  you  may  begin  thus)  : 
We  the  within  named  A.  and  B.  do  by  thefe  prefent 

indorfrd. 
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Indorfed,  declare  and  mutually  covenant  and  agree 
Unto  and  with  each  other,  his  and  their  executors  and 
adminiftrators  to  continue* the  faid  joint  trade  and 
partnerfhip  within  mentioned  for  the  further  term  of 

—  years,  Yrom  the  expiration  r&c;  of  the years 

within  mentioned,  to  be  accounted,  if' both  of  them 
(bail  fo  long  live,  with  the  joint  ftock;  and  under,  and 
fitbjeft  to  the  feveral  covenants  and  agreements  as  are 
Within  exptefled  and  contained.  And  whereas 
fince  the  fca lirtg  and  executing  ther within  indenture 
of  partnerfhip,  the  faid  A.  hath  bought  and  purchaf- 
cd  the  leafe  and  term  of  and  in  the  faid  meflaages  and 
pfemife's  within  mentioned,  which  he  then  held*  at  a 
Jack  rent.  It  is  therefore  further  declared 
*ftd  agreed  btetween  the  faid  parties,  thac  if  the  faid  A. 
ihall  happen  to  die  before  the  expiration  of' the  faid 
term  of  ■■  years,  and  the  faid  B.  ihall  him  furvive, 
thac  then  the  executors  and  adminiftrators  of  the  faid 
A.  are  only  to  grant,  and  when  the  faid  3.  giving  fe- 
curity  for' payment  to  the  executors-  or  adminiftrators 
of  the  faid  A.  of  fo  much  money,  as  the  faid  A.  his 
part  and  fhare  in  the  joint  flock,  and  debts  which 
ihall  then  be  owing  on  account-  of  the  faid  joint 
trade  .fhall  amount  unto  for  the  fum  of  —  <■  —  L 
to  be  allowed  to  the  faid  A.  for  his  charge* 
in  repairs  and  other  Works  about  the  faid  houfej 
as  in  the  within  indqAtUte  in  thlt  behalf  is  exprefled, 
and  according  to  tRe  true  meaning  thereof,  they  the 
e^cutors  an'd  admirfiftfators  of  the  faid  A.  fhall  and 
will  afrthe  charge  of  the  find  B.  feal  and  execute  to 
him  a  leafe  of  the  faid  me  flu  ages  or  tenements  for  the 
term? 'of  * — +*  years, 'to  commence  from)  tfce  quarter 
day  next  after  •tbeideCeafe  of  the,raid'j£  at  the  yearly 
rent  of  — -*-*-/;*  mi 'bcrprfid  quarterly;  and  with  fuch  co- 
venants to  be 'continued  therein  as~acexontained  in 
die  leafe}  whereby  the1  faid  A.  holds  the  faid  premifes, 
whioh  leafe  the'  (kid  S.  agrees  to  accept,-  and  at.  the 
fame  time  tofeal  arcountex*part  thereof  to  the  execu- 
tors or  adtihinrftrabors  of/the/aid  ^and  (hat  the  faid 
executors  or  adminiftrators  are  not  to  graft  trhis-leafe 

and 
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and  term  of  years  therein  as  within  Ts  mentioned,  nir 
any  further  term  therein,  otherwife  than  as  aforefaid*, 
the  within  written  indenture,  &c.     In  witness. 


I  No.  9.  ] 

f  o?m  of  a  C&attec-l&Ktp, 

Generally    ufed    by   Merchants. 

< 

C$3&  Charter  party  of  affreightment  en* 
tered  into  this  ■  ■  ■  ■  day  of  — —  in  the  — - 


V.B.  This 
deed  muft 

tpo^Tfix       yCaf   °f  thc   re'8n    °f  *  *n(1    in   *e    JrCar    °f  OUr 

ftiiiing  Lord  — — ,  between  A.  B.  mailer  of  the  good  flttp 
.**»?•  or  vcflel  called  tbi  Rtyai  Charlotte*  of  the  burthen  of 
fix  hundred  tons,  or  thereabouts,  now  lying  in  the 
port  of  Liverptolj  of  the  one  part,  and  C.  and  Z>.  of 
Liver  pod,  in  the  county  of  Lancafl$r%  merchants, 
freighters  of  the  faid  (hip,  of  the  other  part,  WIT- 
NESSETH, that  the  faid  A.  B.  hath  this  day  letten  the 
faid  (hip  to  freight  from  Liverpool,  aforesaid,  to  the 
port  of  Dmniheim^  and  from  thence  to  the  port  oi 
Nmury  in  Ireland^  and  the  faid  freighters  have  hired 
the  fame  in  manner  and  form  following,  (that  is  to  fay) 
that  the  faid  (hip  now,  and  {hall  during  the  faid  voy- 
age, be  at  the  expence  of  the  faid  A.  B.  or  his  affigus 
kept  flaunch,  tight  and  ftrong,  well  manned,  vi&ualled, 
tackled,  and  provided  in  every  refpeft  fit  for  the  mtr» 
chants'  fervice,  and  particularly  for  performing  fucb 
a  voyage,  (the  dangers  and  perils  of  the  fea,  reftraints 
of  princes  and  rulers,  fire  and  enemies,  during  the 
fame  always  excepted).  <  And  also,  that  the  (aid 
A.  B.  or  his  affigns  (hall  and  will  with  all  convenient 
difpatch,  proceed  with  the  faid  veffel  to  the  port  of 
Drontbiim,  and  there  receive  on  board  from  the  agents 
of  the  faid  C.  D.  a  full  loading  of  deals  over  all  ;  and 
being  fo  loaden,  the  faid  mailer  with  the  (hip  and 
cargo  (hall  with  the  ft  ft  opportunity  of  wind  and 
weather,  proceed  dire&Iy  for  Newry  aforefaid,  and  on 

fcer 
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her  arrival  there,  deliver  the  fame  to  the  afligns  of  the 
faid  C.  and  2>.  at  fuch  convenient  plaxre  or  place** 
where  the  faid  {hip  and  cargo  may  fafcly  come*  A  nd 
alfo  that  the  faid  (hip  (hall  for  her  loading  at  the  port 
of  Drontheim  (ray  twenty  running  days,  and  for  dis- 
charging at  Newry  fifteen  running  days,  that  is  to 
fay,  thirty-five  running  days  in  the  whole,  if  required, 
and  fo  end  the  faid  intended  voyage,  It*  confideration 
of  which,  the  faid  freighters  or  their  afiigns,  agree 
not  only  to  load  and  put  on  board  the  faid  (hip,  the 
faid  cargo  at  the  port  of  Drontheim  as  aforefaid,  and 
to  receive  or  Taufe  the  feme  to  be  received  from  on 
board  her  at  Newry  aforefaid,  and  that  within  the  days 
and  time  limited  for  her  loading  and  discharging  as 
aforefaid,  but  alfo  (hall  and  will  pay,  or  caufe  to  be 
paid  unto  the  faid  A.  &  or  bis  afligns  in  full  for  the 
freight  and  hire  of  the  faid  (hip,  for  the  faid  voyage, 
at  and  after  the  rate  of  thirty-five  /hillings  and  fixpence 
(Irijh  fterling)  per  ftandard  hundred  for  the  deals 
which  (ha)l  be  loaden  on  board  of  the  faid  ve(Tei*t 
Drontheim,  and  delivered  at  Newry,  with  two-thirds  of 
all  pilotage  and  port  charges  during  the  voyage,  the 
freight  to  be  paid  as  follows,  that  is  to  fay,  the.  laid 
matter  to  be  fupplied  with  what  ca(h  he  may  want  for 
the  (hip's  neceflary  difburfements  at  Drontheim  and 
Newry,  the  remainder  by  good  bills  on  London,  at 
three  months  date,  together  with  the  fum  of  fw 
guineas  per  day,  to  be  paid  by  the  day,  as  the.  fame  (b*U 
grow  due,  for  every  day  of  the  faid  (hip's  detention, 
over  and  above  the  days  and  time  limitted  foil  her 
loading  and  difcharging  as  afore&id.  And  alfo  the 
(hip  to  be  at  no  expence  for  lighterage  or  rifk  attend- 
ing the  cafgo  after  it  is. put  over  board.  .,  Akjd  for  the 
true  performance  hereof,  «ach  of  the  faid  parties  bind* 
eth  bimfelf*  his  executors/, adotiniftratoxs  and  a(Gg/is 
reciprocally  unto  the  other,  efpeciaHy  the/ laid.  J?. .-J}* 
bindeth  his  faid  fhip,  her -freight  cand  appurtenances  ; 
and  the  faid*  freighters*  their  goods  tabfe  loader .-on 
board  her,  each  to  ojber*  in  the  penal  fuoi:  oj\>feven 
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hundred  pounds  ftcrling,  firmly  by  thefe  prefenfs.    lw 
-witness  whereof,  each  of  the  faid  parties  hath  here* 
'    unto    fet    his  hand   and  feal  the  day -and  year  ftrft 
within  written.  ...s> 

Sealed  and  declared/ being  firft  duly  7      A.$.    X.'S, 


Xc: 


ftamped,  in  the  prifence  of         J  C  and  Z2«  £.  S,, 

E.  F.  w.itncfe  to  the  fignature^of  6\  ami  £>. 
G'*  #.  witneft  .to  the  fijnafcure  of .  /£  J3,*„ 


Each  party 
to  advance 
money 
weekly  or 
etherwife. 


For  buying 
goods  and 
materials, 
and  paying 
all  incident 
charges. 


3  Cojjiactncrftfp 


■•'x?     ■ 


Between   two  Perfons,   whereby,  ..po    jprefefc 
fc   Stock  .is  depofited,;  but  each  Pacey  is  to  ad? 
vance  Money  monthly.     v.  .*'-"' 

C§3&  lllftiicnturc,  fcfr.  between  j?t  N:  &c:*nd 
J-.'D.'&A  Whereas  {recital  as  taf  leafe  effr*> 
miffes).  And  whereas  (recital  as  to  their  agreeing  to 
become  partners).  Now  this  Indenture  WIT- 
NESSETH (on  ufual  conjideration  become f  partners  )• 
And  to  the  end,  intent  and  purpofe  the  better  to  ena- 
ble them  the  faid  parties  to  carry  on  fuch  trade  or 
bufinefs  and  workmanlhip  as  aforefaid,  it  is  hereby 
further  covenanted  and  agreed  between  the  faid  par* 
ties  hereto,  that  each  of  them  the  faid  parties  (hall, 
immediately  after  the  execution  hereof,  and -after  wards 
every  week,  or  month,  or  othcrwife,  equally  advance 
ftich  Aims  of  money  from  time  to  time  in  every  year 
during  this  copartnerfhip,  and  as  the  faid  copartners 
fhall  mutually  agree,  as  (hall  be  neceffary  and  fuffi- 
cient  for,  and  as  a  flock  as  well  for  the  buying  of  all 

fuch  to  be  by  them  fold,   bartered  or  vended  «s 

aforefaid  ;  as  alfo  for  the  buying  of  all  fuch  tools,  in- 
ftruments,  oil,  &c.  and  all  other  neceflary  materials 
whatsoever,  to  be  ufed  for  the  working   and  other 

thing* 
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things  for  fale  or  otherwife ;  as  lilcewife  for  the  paying 
and   defraying   of  all  other   ncceflary  and   incident 
charges  and  expences  whatfoever  relating  to  the  buy- 
ing,  bartering,  felling  and  vending  of  fuch  ■  ■  ■ 
and  other  things,  or  otherwifc  touching  or  concerning 
the  faid  joint   trade  or  bufinefs.     And  further,  Astoeaek 
that  all  fuch  monies  or  ftocks  fo  to  be  advanced  as  ^rtyt 
aforefaid,  and  all  gains,  increafe,  profit,  produce  and     "  * 
proceeds  thereof  (hall  be  ufed  and  employed  by  and 
tatween  the  faid  parties  to  thefe  prefents,  to  and  for 
their  joint  ufes  and  upon  their  joint  account  both  of 
profit  and  lofs,  according  to   their  refpe&ive   (hares 
therein,  and  the  covenants  and  agreements  herein  af- 
ter mentioned  and  exprefled  touching  the  fame,  (that 
is  to  fay)  that  they  the  faid  parties,  and  their  refpedive 
executors  and  adminiftrators,  (hall  at  all  times  during 
the  continuance  of  this  copartnership,  and  at  the  de- 
termination of  the  fame,  have  a  feveral  and  particular 
right.     [Share  of  the  profit?,  fee  p.  ix]     And  that  tfo  benefit 
neither  [no  benefit  of  furvivorfhip,  fee  p.  vii.  |     And  j£.  'urvivor- 
that  all  fuch  money  and  (lock  fo  to  be  advanced  and 
made  as  aforefaid,  {hall  be  by  them  the  faid  partners  Monies  to  be 
ufed,  difpofed  and  employed  in  the  faid  joint  trade  or  J!^e"iu\! 
bufinefs,  in  manner  as  aforefaid,  for  the  utmoft  profit 
and  advantage  of  them  the  faid  parties  in  fuch  moieties 
as  aforefaid,  and  not  other  wife.     And  [to  be  true  to  Tobetme 
each  other,  fee  p.  ix.]     And  that  neither  of  the  par-  r°cach 
ties  to  ufc  any  %tbtr  trade  without  confent,,fee  -p.  ii. 
An©  [not  to  become  bail,  fee  p.  xii.]      And  that  if  Nott»bcr 
at  any  tiifte  during  this  copartnerfhip  the  faid  T.  N.  come  Lull. 
(hall  procure,  permit  or  fuffer  any  judgment  to  be  tq.-  AstoT  N 
covered  or  maintained  againft  him  for  any  fum  orfums  g0nreflinS  1 
of  money  whatfoever  (not  due  upon  account  of  the  judgmeut. 
faid  joint  trade) ;  and  in  cafe  any  execution  fhall  be 
thereon  profecuted  or  fued  forth  againft  his  perfon,  or 
his  part  or  (hare  in  the  fafd  then  joint  ftock  and  trade, 
that  then  and, in  fuch  cafe  he. the  faid  T,  N.  without! 
his  immediate  making  fatisfa&ion  for  the  fame   out 
of  his  own,  proper  monies,  (hall  therefore    forfeit 

:'    and 
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and  lofe  all  his  part  or  (bare  of  and  in  the  faid  fiocfe 

and  trade  unto  the  faid  T.  D.  and  alfo  from  thence- 

forth  (hall  lofe  all  his  then  future  benefit  and  produce 

to  arife,  or  be  had  or  made  thereby,  any  thing  herein 

contained  to  the  contrary  thereof  notwithftandimj. 

tfcc  fame     And,  &c.  [the  fame  as  to  J.  A]     And,  &e.  [not 

NoTtoi^'d   *°  lend  money,  fee  p.  vii.]  And,  &c.  [all  charges,  &c, 

money.        to  be  paid  by  partners,  fee  p.  vi.]     And  wheXbas 

A1Jchar8!'   *be  faid  meffuage  or  tenement  being  let  to  both  tfee 

partner?.  y  ^  parties,  and  he  the  faid  7*.  AT.  not  now  dwelling 

in  any  part  thereof,  and  he  the  faid  J*  D.  now  holding 

As  to  the      the  old  building  quite  upright,  together  with  the  waft* 

2uiidfngs°of  houfe  thereunto  adjoining,  being  part  of  the  fame,  and 

themef-      there  being  another  part  thereof  which  is  new*buity 

£»*«•         &c.    now  it  is  hereby  further  agreed  and  covenanted 

by  and  between  the  faid  parties  hereunto,  that  until 

fuch  new  building  fhall  be  let,  or  his  the  faid  T.  JV.'s 

refidence  or  dwelling  therein,  that  he  the  (aid  J.  D. 

(ball  yearly,  during  the  faid  copartner  (hip,  allow  and 

pay  quarterly  unto  the  faid  T.  N.  the  fum  of for 

the  faid  old  building  and  wafh-houfe  now  enjoyed  by 
him  as  aforcfaid.  And  that  from  and  after  fuch  new 
building  fhall  be  let  to  any  perfon  or  perfons  during 
this  copartnerfhip,  that  the  rent  thereof  (hall  go  and 
be  equally  divided  between  them  the  faid  parties  du» 
A*  to  ap7  ring  the  time  of  fuch  let.ing  thereof.  And  it  is  here- 
frentices.  by  mutually  covenanted,  agreed  and  declared  by  and  ' 
between  the  faid  parties  hereto,  that  no  apprentice, 
during  the  term,  fhall  be  taken  by  either  of  them  the 
faid  copartners  into  the  faid  joint  trade  or  bufinefs, 
without  the  mutual  confent  of  each  other :  and  in  cafe 
any  fuch  apprentice  or  apprentices  during  the  faid  co* 
partnerfhip  fhall  be  by  them  fo  taken,  that  then  and  in 
fuch  cafe  all  and  every  fum  and  fums  of  money  to  be 
had  and  received  with  every  fuch  apprentice  fhall  be 
equally  divided  between  them  the  faid  parties,  (hare 
and  (hare  alike ;  and  alfo  that  each  of  them  the  faid 
parties  fhall  have  liberty  and  authority  during  this  co- 
partnerfhip to  command  and  ^mploy  each  other's  ap- 
prentices 
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p-entices  in  and  about  the  bufinefs  relating  to  the  faid  Roofcsof  ' 
joint. trade.     And,  &c.  [books  of  account  to  be  kept,  account, 
fcc  p.  x.  andxviiO    And  further  also,   [to  ac-  Toaccount 
count  once  a  year,  fee  p.  xvi.]     And  further  also  ©nee  a  year. 
in  cafe  either  of  the  faid  parties  hereunto  {hall  happen  If  either  of 
to  die  before  the  end  of  this  prefentcopartnerftiip,  or  ft^habSei 
before  or  after  any  fuch  general  account  fo  ms.de  up,  to  die, 
and  ftated  and  (ubfcrij>ed  between  them  in  manner  as 
aforefaid  ;  and  that  there  (ball  be  any  debts  due  from 
or.  to  the  faid  parties  hereto,  on  account  of  the  faid 
joint  trade,  that  then  and  in  that  cafe  all  fuch  debts  as  *u  dc,>tit» 
ihall  be  then  due  from  the  faid  parties  on  account  of  ?l\^aaiiy 
fuch  their  joint  trade  (hall  be  by  them  forthwith  equally 
paid  by  the  furviving  partner,  and  the  executors  or  ad- 
miniftrators of  the  partner  fo  dying;  and  that  then  and  alt  deb* 
and  in  fuch  cafe,  all  and  every  the  debts  as  fliall  be  then  J™  *  b*u 
due  to  the  faid  copartners  on  account  of  their  faid  videV 
joint  trade,  (hall  be  likewife  equally  {ha red  and  divided 
befween  the  faid  furviving  partner,  and  the  executors 
apd  adminiftrators  of  the  party  fo  dying,  and  in  cafe 
they  cannot  agree  touching  the  divifion  thereof,  then 
the  fame  (hall  be  done  by  calling  of  lots  as  in  fuch 
cafe  ufuajly  accuftdmed,  and  that  then  and  in  fuch 
tafe,  alfo  the  furviving  partner  within  ten  days  next        . 
after  the  deceafe  of  his  partner,  do,  {hall  and  will  (if  J^72 
fo  required)  at  the  requeft  and  charge  of  the  execu-  affigmhe. 
lors  or  adminiftrators  of  the  party  fo  dying,  and  at  his  fll4«**c. 
her  or  their  ex  pence,  either  affign  or  pay,  or  fecure  tp  cutc«oraip 
be  paid  to  the  faid  executors  or  adminiftrators,  all  fuch  nitiibacors. 
deceafed  partner's  {hare  of  and  in  all  and  every  the 
debts  fo  due  to  the  faid  joint  trade  as  aforefaid,  within 
twenty  days  then  next  following.     And  further  Of  thedU 
Also,  that  from  and  after  fuch  end  or  other  determi-  ][^  jL, 
nation  of  this  prefent  copartnerihip,  all  fuch  debts  as 
{hall  be  then  due  to  the  faid  joint  trade,  and  fo  to  be  di- 
vided in  manner  as  aforefaid,  (hall  go,  belong  and  apper- 
tain to  the  parties  as  follows,  viz.  The  debts  fo  (bared, 
jffiyided  or  allotted  to  the  executors  or  adminiftrators  of 
gt$  party  dying,  {hall  go  and  be  to  his,  her  or  their  ufe 

of 
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or  benefit,  and  the  debts  fo  divided,  (bared  or  allottee 
to  the  furviving  party,  (hall  go  and  be  to  and  for  tf» 
life  and  benefit  of  him,  his  executors  and  adminiftra— 
tors,  and  that  all  fuch  debts  fo  rcfpe&ively  (haretF 
divided  or  allotted  in  manner  as  aforefaid,{hall  and  may 
be  fo  received,  had,  taken  and  enjoyed  accordingly  3 
and  that  as  well  the  furviving  partner,  his  executors 
and  adminiftrators,  as  al fo  the  executors  and  admini-» 
flrators  of  the  party  dying,  (hall  .not  without  tbecon- 
fent  in    writing   of  each  other,    iQieafe,   di (charge, 
compound  or  acknowledge  fatisra&ion  for  any  fuch 
debt  or  debts,  but  (hall  by  all  lawful  ways  and  means 
whatfoever,  as  (hall  be  requeftcd  by  eaeh  other,  and  at 
the  charge  of  fuch  perfon  fo  requeiting,  do  ail  reafon- 
able  ads  and  things,  either  by  letter  of  attorney  or 
otherwife,  for  the  better  enabling  each  other,  the  exe- 
cutors or  adminiftrators  *6f  each  other,  to  fue  for,  re- 
cover, receive  and  difcharge  all  and  every  fuch  debts 
as  (ball  be  fo  divided  or  allotted  to  each  other,  in  ru*n- 
_,     .        ner  as  aforefaid.     And  it  is  hereby  further  mutually 
of  either      covenanted  and  agreed,  by  and  between  the  faid  par- 
party  dying,  ties,  that  in  cafe  eicher  of  the  faid  parties  (hall  happen 

trtfa  w'ner  to  ^^  DP^ore  tne  en(*  °f tms  copartnership,  and  in  fuch 
upon  her       cafe,  if  the  widow  of  fuch  party  dying,  (hall  be  minded 
giving  20      to  come  in  and  carry  on  the  faid  joint  trade,  with  the 
aysnouce.   rurvjvjng  partner,  during  the  then  refidue  of  the  faid 
term,  and   (hall  give  20  days  notice  thereof  to  fuch 
furviving  partner,  that  then  and  iti  fuch  cafe  the  wi- 
dow of  fuch  party  fo  dying,  at  the  end  of  20  days 
notice  thereof  to  the  furviving  partner,  (hall  be  ad- 
mitted and  continue,  and  be  as  a  copartner  with  fuch 
furviving  partner  in  the  faid  joint   trade,  during   the 
then  relidue  of  the  faid  term,  in  as  full,  ample  and  be- 
To  find  a      ncfiCial  manner  as  her  then  late  hufband   was,  to  all 
in  the  place  intents  and  purpofes  whatfoever.     Provided,  and  Co 
of  hsrhuf-    as  fuch  widow  during  fuch  copartnerfhip,  (hall  find  anA  * 
*n  *  pay  a  journeyman's  wages,  to  do  the  working  part  in 

and  to  be      the  faid  joint-trade  ;  and  fo  as  (he,  the  executors  and 
fubjettto     adminiftrators,   be  fubie£  and  liable  to  all  and  every 

covenant..  •»  ^ 
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the  covenants,  daufes  and  agreements  herein  con- 
tained, mutatis  mutandis,  which  on  the  part  of  her  faid 
hufband  are  hereby  covenanted  to  be  paid,  done  and 

gtrformed,  or  as  near  thereto  as  (he  can  or  may  do. 
ROVIDED  NEVERTHELESS,    that  in  Cafe  fuch  Widow  Such  widow 

at  any  time  after  fuch  admittance  into  the  faid  copart-  to  be  at  h- 
jierfliip,  {hall  be  minded  to  rclinquifh  and  quit  the  {^££jc 
fame,  that  then  and  in  fuch  cafe,  on  her  giving,  three  nerfliip  Up~- 
months  notice  thereof  to  the  furviving  partner,  it  (hall  on  s^s  3 
and  may  be  laq^ul  for  fuch  widow,  at  the  end  of  fucb  ™™  8  nt" 
three  months  notice  {hereof,  to  be,  at  liberty  to  leave 
and  quit  her  faid  copartnerfhip  in  the  faid  trade.     lit 
witness*  Sec. 

r^d.  11. 3 
Defli  onDfffoItttfom 

'  W*  JnDenture  made  the  — -  day  of  — -  in 

the        »  year  of  the  reign  of  our  fovereign  lord 

G&rge  theThird,  &c.  and  in  the  year  of  our  Lord*— ■ 

between  A.  B*  of  - — *  haberdaflier  of  hats,  of  the  Partjes. 

,  one  part,  and  C.  D.  of  — — *  aforefaid,  haberdaflier 

of  hats,  of  the  other  part. 

(Hfflercaa  by  indenture  of  co-partnerfhip  or  cove-  RecJtaI  of 

Hants  bearing  date  the  —  day  of --and  made  or  deed  of  go-* 

mentioned  to  be  made  between  the  faid  C.  D.  of  the  partnership. 
one  part,  and  the  faid  A.  B.  by  the  name  and  descrip- 
tion of  J.  B.  of  the  borough  of  Southwark  in  the 
county  of  Surry,  haberdaflier  of  hats,  of  the  other 
part,  they  the  faid  C.  D.  and  A.  B.  did  mutually 
covenant  and  agree  (under  and  fubje&  to  the  provi- 
foes,  conditions  and  agrements  therein  contained)  to 
become,  continue,  and  be  co-partners  and  joint  tra- 
ders togethers  in  the  trade  and  bufinefs  of  a  haber- 
daflier of  hats,  and  in  buying  and  felling  of  wool, 
tea,  and  fuch  other  commodities,  goods,  wares  and 
merchandizes  as  they  the  faid  partners  (hould  mu- 
tually think  fit  arid  agree  to  trade  or  deal  in,  for  and 

*  Kk  during 
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during  the  full  time  and  term  of  years,  to  be  ac* 

compted  from  the  ■  ■  day  of  — -  next  enfuing  the 
date  thereof,  if  both  the  faid  parties  Ihould  fo  long 
live,  determinable  neverthelefs  as  thereafter  men- 
tioned; for  the  managing  and  carrying  on  of  which 
faid  joinc  trade  and  undertaking,  they  the  faid  parties 
agreed  to .  bripg  in  and  make  up  in  ready  money  or 
goods  fit  for  the  purpofe,  approved  of  and  reafonably 
valued  and  appraifed  by  and  between  themfelvs,  or 
(in  cafe  of  any  difference  between  them)  by  fuch 
other  indifferent  and  proper  perfofts,  appraifers,  as 
they  fhould  mutually  ele&  and  agree  upon  for  that 
purpofe,  a  capital  joint  flock  amounting  to  the  Aim 
or  value  of  6000/.  whereof  the  faid  C.  D*  did  thereby 
agree  within  one  year  after  the  commencement  of  the 
faid  co-partnerfhip  to  bring  in  and  advance  in  ready 
money  or  goods  as  aforefaid  the  full  fum  or  value  of 
4500 /•  being  3~4th  parts  or  (hares  thereof;  and  the 
faid  J.  B.  did  alfo  thereby  agree  within  the  fame  time 
of  one  year  to  bring  in  and  advance  In  ready  money 
or  goods  as  aforefaid  the  full  fum  or  value  of  1500/, 
being  the  remaining  fourth  part  of  the  faid  capital  or 
joint  flock  :  of  and  in  which  faid  joint  flock,  and  of 
the  gains,  profit  and  increafe  to  be  made  thereof,  it 
was  thereby  declared  and  agreed,  that  the  faid  C.  D. 
his  executors  and  adminiftrators,  fhould  have  and  be 
intJtled  to  three  full  fourth  parts,  the  whole  into  four 
equal  parts  to  be  divided,  as  and  for  his  {hare,  in- 
tereft  and  proportion  thereof,  and  that  the  faid  A.  B. 
his  executors  and  admin  iftrators  fhould  have  and  be 
intitled  to  the  remaining  fourth  part  as  and  for  his 
fhare,  intereft  and  proportion  thereof.  And  whereas 
by  an  indenture  bearing  date  the  —  day  of  — 
and  made  or  mentioned  to  be  made  between  the  faid 
A.  B.  of  the  one  part,  and  the  faid  C.  D.  of  the  other 
part,  after  reciting  to  the  efFecl  before  recited ;  and 
alfo  reciting  that  the  faid  C.  D.  had  advanced  and 
paid  into  the  faid  joint  trade  the  faid  fum  of  4500  /. 
as  and  for  his  part  and  fhare  therein :  but  the  faid 
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A.  B.  not  being  able  then  to  advance  and  pay  his 
laid  fourth  part  or  {hare,  or  any  part  thereof,  had 
requefted  the  faid  CD.  to  lend  the  fame  upon  his 
bond  and  the  fecurity  next  therein  after  mentioned, 
which  he  the  faid  C.  D.  had  agreed  to.  And  alfo  re- 
citing that  the  faid  A.B.  by  one  bond  or  obligation 
under  his  hand  and  feat  bearing  even  date  therewith, 
became  bound  to  the  faid  C.  D.  in  the  penal  fum  of 
3000/.  with  condition  thereunder  written  for  making 
the  fame  void  if  he  the  faid  A.  B.  his  executors  or  . 
adminiftrators  fliould  pay  or  caufe  to  be  paid  to  the 
faid  C.  D.  his  executors,  adminiftrators  or  affigns, 
rife  full  fum  of  1500/.  with  intercft  for  the  fame  at 
the  rate  of  5/.  per  cent,  per  annum  on  the       ■    day  of  - 

then  next  enfuing  the  date  thereof,  and  as  a 
further  fecurity  for  the  re-payment  of  the  (aid  1500/. 
and  intereft,  he  the  faid  A.  B.  had  agreed  to  releafe 
and  affign  his  fourth  part,  (hare  and  intereft,  of  and  in 
the  faid  capital  joint  ftock,  and  of  the  gains,  profits 
and  increafe  thereof  to  the  faid  C.  D.  in  manner 
thereinafter  mentioned.  It  is  by  the  faid  indenture 
now  reciting  witnefied,  that  for  the  confideration 
therein  mentioned,  the  faid  A*  B.  did  aflign  and  fet 
over,  remife,  releafe  and  quit-claim  unto  the  faid 
C.  D.  all  that  the  faid  fourth  part,  (hare  and  intereft 
of  him  the  faid  A.  B.  of,  in,  and  to  the  faid  capital 
joint  ftock  and  of  all  monies,  goods,  wares,  mer- 
chandizes, debts  and  effe&s  thereto  belonging,  and 
which,  during  the  faid  co- partner  (hip  (hould  or  might 
belong  thereto,  and  of  the.  gains,  profits  and  increafe 
thereof,  and  all  the  eftate,  right,  title,  intereft,  pro- 
perty, profit,  benefit,  advantage,  claim  and  demand  of 
him  the  faid  A.  B.  of,  in  and  to  the  fame  or  any 
part  thereof,  to  hold  unto  the  faid  C  D.  his  execu- 
tors, adminiftrators  and  affigns,  as  his  and  their  own 
proper  monies,  goods,  wares,  merchandifes,  chattels, 
debts,  efFe&s  and  eftates,  from  thenceforth  freely  for 
evermore,  fubjeflt  to  a  provifo  therein  contained,  for 
making  void  the  fame  on  payment  of  the  faid  princi- 
Kk2  pal 
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.     pal  fum  of  1 500  /.  and  intereft,  as  therein  particular* 

ly  mentioned,  as  in  and  by  the  faid  recited  indentures) 

relation  being  thereunto  rcfpe&ively  had,  may  more 

Pirtnrrftiip    fully  and  at  large  appear.     And  whereas  the  faii 

eftibiiih.d.    q%  j)%  allj  y/,  j5..have  ever  fince  the  faid day  of 

been  and  continued  copartners  and  joint-traders, 

Bufincfciu-  jn  ^  faij  tradc  or  bufinefs  of  a  haberdafher  of  hati, 

hatfVc.  *   and  *n  buying  and  felling  of  wool,  tea,  and  fuch  other 

commodities,  goods,  wares  and  merchandises,  as  .the 

faid  parties  have  thought  fit  to  deal  in,  to  the  ——day 

Agreement    of— la  ft   pa  ft.      AND  WHEREAS  the  faid  C  D, 

!i)or„difl0lu"  an(*  A.  B'  having  drawn  out  an  account  of  all  their 
faid  partnerfhip  ttoclr,  debts  and  efFe&s,  and  of  their 
receipts  and  payments  touching  their  faid  joint-trade 

and  dealing,  to  the  faid day  of  — —  laft  pall, do 

find  that  the  faid  trade  hath  not  anfwered  the  end 
which  was  intended  by  the  faid  copartnerfhip,  and  that 
it  is  the  intereft  of  both  the  faid  parties  to  end  and 
determine  the  fame,  whereupon  it  is  agreed  by  and 
between  the  faid  C.  1).  and  A.  B.  that  the  faid  copart- 
nerfhip trade  and  joint  dealing  fhall  accordingly  end 
and  determine  as  from  the  faid  -—day  of  ■  ■ 
laft  pad ;  and  that  the  whole  partnerfhip  (lock  and 
debts  ihall  veft  in,  and  remain  the  property  of  the  faid 
C.  D.  and  that  he  the  faid  C.  D.  (hall  releafe  unto  the 
faid  A.  B.  all  demands  whatfoever,  either  on  account 
of  the  faid  copartnerfhip,  or  otherwife  howfoever,  favc 

and  except  the  fum  of lent  by  the  faid  C.  D. 

to  the  laid  //.  B.  and  for  payment  of  which  the  faid  A. 
B.  has  this  day  executed  a  bond  to  the  faid  C.  D.  in 

the  penalty  of /.  and  in  regard  the  faid  trade  has 

been  carried  on  ftom  the  faid day  of laft 

pad,  in  the  joint  names  of  the  faid  C  D.  and  A,  B.  the 
faid  C.  1)»  in  lieu  of  the  profits  which  may  have  been 
ma.de  by  the  faid  joint  (lock  from  that  time  to  the  day 
of  the  date  hereof  ( i-4th  of  which,  if  the  copartnerfhip 
had  continued,  would  belong  to  the  faid  A.  B*  after  a  de- 
duction o!  the  intereft  due  to  the  faid  C.  D.  on  the  above 
nuDtiunea  fecmicy)  hath  agreed  to  allow  from  the  faid 
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day  of  lift  paft   to  the  day  of  the  date 

hereof  to  the  faid  A.  B.  wages  for  his  trouble  and 
time  after  the  rate  of  100/.  a-year.  And  forafmuch 
as  the  faid  A.  B.  hath,  during  all  that  time  boarded 
the  fervants  as  in  time  of  partnership  according  to  the 
faid  in  part  recited  articles,  it  is  agreed,  that  the  faid 
A.  B.  fhail  be  repaid  the  fame,  and  an  account  has 
been  this  day  fettled  by  the  faid  C.  D.  and  A.  b.  of 
what  is  due  to  the  faid  A.  B.  for  the  faid  board  and 
wages,  and  alfo  of  what  the  faid  A.  B.  hath  received 
from  the  faid  partnerfhip  flock  fince  the  faid  — - 

day  of      laft,  and   there  remains  due  to  the  faid 

Jl.  B.  on  the  balance  of  the  faid  account  the  fum  of 

'  And  whereas  the  faid  A.  B.  hath  agreed  with  2d  partner 

the  faid  CD.  to  continue  in  the  fervice  of  the  faid  to  continue 

C.  D.  from  henceforth  to  the  (aid day  of-—  ^ofYht 

next,    and  from  that  time  for  another  year  at  the  other, 
option  of  the   faid    C.  D.  (o  as    he  do  fignify  the 
fame   in    writing    to    the    faid    A.  B.  two    months 
at    leaft    before   the    expiration    of   the    faid    term. 
And  the  faid  A.  B.  hath  agreed,  that  during  the  time 
that  he  fhall  be  in  the  fervice  of  the  faid  C  D.  he  the 
faid  A.  B.  (hall  diligently  ferve  the  faid  C.  D.  in  the 
Capacity  of  a  fhopman,  and  behave  himfelf  in  every 
refped  as  a  fhopman  ought  to  do.     Now  this  in-  Confijera- 
denture  witnesseth,  that  in  purfuance  of  the  faid  llon' 
agreement,  and  for  divers  good  cauf$s  and  confidera- 
tions,  them  the  faid  C.  D.  and  A.  B.  thereunto  ref- 
pe&ively  moving,  It  js  hereby  mutually  covenanted,  Difiblution, 
declared  and  agreed  by  the  faid  parties  to  thefe  prefents, 
and  the  faid  C  D.  and  A.  B.  do  feveraily  and  refpec- 
tively  for  themfelves,  and  for  their  feveral  and  refpedive 
heirs,  executors  and  adminiftrators,  covenant,  promife 
and  agree  to  and  with  the  other  of  them,  his  heirs, 
executors  and  adminiftrators,  that  the  faid  copartner* 
{hip  or  joint  trade  and  every  part  and  branch  thereof; 

and  alfo  the  faid  recited  indenture  of  the day  of 

,  and  every  covenant,  article,  claufe,  provifo  and 

agreement  therein  contained,  (hall  from  the  — —  day 
Kk  3  *{ 
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of laft  be  void  and  absolutely  ended,  determined, 

difcontinued  and  diflblved,  any  thing  in  the  faid  recked 
indenture  of  copartnerfhip  contained,  to  the  contrary 
in  any  wife  notwithstanding.     And  the  faid  A.  B.  in 
Settlement,  purfuance  of  the  faid  agreement,  and  for  and  in  con- 
sideration of  the  faid  fum  of  ■         /.  of  lawful  money 
of  Great  Britain^  being  the  balance  of  the  faid  ac- 
count, due  to  the  faid  A.  B.  for  the  board  and  wages 
.    as  aforefaid,  to  him  the  faid  A.  B.  in  hand  paid  by  the 
faid  C.  D.  at  and  before  the  enfealing  and  delivery  of 
thefe  prefents,  the  receipt  whereof  is  hereby  acknow- 
ledged, and  alfo  for  and  in  confideration  of  the  cove- 
nants, releafes  and  agreements  herein  contained  on 
the  part  and  behalf  of  the  faid  C.  D.  his  executors  and 
adminiftrators,  and  for  divers  other  good  caufes  and 
confiderations,  him  thereunto  moving,  hath  bargained, 
Affi|"™nt  fold,  affigned  and  releafed.     And  by  thefe  prefents, 
to  one  part-  doth  bargain,  fell,  affign  and  releafe  unto  the  faid  C.  D. 
ncr.  bis  executors,  adminiftrators  and  afligns,   all  that  the 

faid  fourth  part,  (hare  and  intereft  of  him  the  faid  A.  B. 
of  and  to  the  faid  capital  joint  trade,  and  of  all  poods, 
wares,  merchandizes,  monies,  debts  and  effe&s  there- 
to belonging,  in  any  manner  of  way  whatfoever,  or 
in  or  to  which  the  faid  faid  A.  B.  has  any  right,  title 
or  intereft  jointly  with  the  faid  C.  D.  by  virtue  of  the 
faid  copartnerfhip.  And  all  the  eftate,  right,  title, 
intereft,  property,  profit,  benefit,  advantage,  claim  and 
demand  whatfoever,  of  him  the  faid  A.  B.  of  in  and 
to  the  faid  capital  joint  ftock,  effedts,  money  and 
debts,  and  every  or  any  part  thereof;  and  all  the  pro- 
fits, produce,  gains,  proceeds  and'advantages  which 
have  been  or  fhall  be  hereafter  made  by  the  faid  pait- 
nerfhip  in  any  manner  of  ways  whatfoever,  fo  as  the 
faid  A.  B.  his  executors  or  adminiftrators  {hall,  or  may 
have  no  claim  or  demand  on  the  faid  C.  D.  his  execu- 
tors  or  adminiftrators,  on  account  of  the  fame.  To 
have,  hold,  receive  and  enjoy  the  faid  fourth  part,  fhare 
and  intereft,  and  all  other  the  fhare  and  intereft  of 
him  the  faid  At  B.  of,  in,  and  to  the  faid  capital  joint 

ftock, 
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flock,  and  of  all  goods,  wares,  merchandizes,  dcbts^ 
monies,  profits  and  effects  thereto  belonging,  and  all 
and  lingular  other  the  premifes  hereby  affigned  and  re- 
leafed,  or  mentioned  or  igtended  fo  to  he,  and  every  part: 
and  parcel  thereof,  with  their  and  every  of  their  appur- 
tenancesunto  the  faid  CD.  his  executors,  administrator* 
and  afligns,  to  and  for  his  and  their  own  proper  ufe, 
benefit  and  behoof,  and  as  his  and  their  own  proper 
goods  and  chattels  for  ever.  And  the  faid  A.  B.  fof 
himfelf,  his  executors  and  adminiftrators,  in  further 
pufuance  of  the  faid  agreement,  and  to  enable  the 
faid  C.  D.  his  executors  and  adminiftrators  to  receive 
all  the  faid  partnerfhip  debts  and  effects,  to  and  for 
his  and  their  own  ufe  and  benefit,  hath  made,  ordain-  powerof 
ed,  authorifed,  conftituted  and  appointed,  And  by  Attorney 
thefe  prefents,  doth  make,  ordain,  authorife,  confti- 
tute  and  appoint  the  faid  CD.  his  executors  and  ad- 
miniftrators to  afk,  demand,  fue  for,  recover  and  re- 
ceive of  and  from  all  and  every  perfon  and  perfons  Sj^Ac 
whatfoever,  all  and  every  the  debts,  fum  and  fums  of  mo- 
ney, goods,  chattels  and  effects  whatfoever  and  howfo- 
ever,  now  due  and  owing  or  belonging  to  the  faid  copart- 
nerfbip  in  any  manner  of  ways  whatfoever,  and  upon  re- 
ceipt of  the  fame,  or  any  and  every  of  them,  or  any 
and  every  part  and  parcel  of  them,  and  every  of  them 
to  give,  fign  and  execute  proper  and  fufficient  releafes, 
acquittances  and  difcharges  for  the  fame  $  and  for  that 
purpofe,  he  the  faid  A,  B.  doth  hereby  give  and  grant 
unto  his  faid  attorney,  and  attornies,  full  power  and 
authority  to  ftate  and  fettle  all  accounts  and  differ- 
ences, any  ways  relating  to  the  faid  copartnerihip 
joint  trade,  with  all  and  every  perfon  and  perfons  what- 
foever, and  to  compound  and  releafe  all  and  every,  or 
any  part  of  the  faid  debts  and  demands,  as  he  and  they 
(hall  think  fit  and  neceffary.  And  to  do  all  and  every 
other  act,  matter  and  thing  whatfoever,  in  and  about 
the  premlffes,  as  fully  and  effectually  to  all  intents  and 
purpofes  as  he  the  faid  J.  B.  could  or  might  do  if  per- 
sonally prefent,  And  the  faid  J.  B.  doth  hereby  for  confirmatU 
Kk4  himfelf,  on  of  afts. 
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Covenant, 


not  to  re- 
Jeafe  debts, 


for  further 
afiurance. 


Rclcafc 
fiO.tiaffig-'or 
to  aiiiijnce. 


himfelf,  his  executors  and  adminiftrators  ratify  ancf 
confirm  all  and  whatever  the  fa  id  C.  D.  his  executors* 
or  adminiftrators  (hall  of  may  lawfully  do  or  caufe  tor 
be  done  in  and  about  the  premises,  by  virtue  of  tbefe 
prefent6.  Atf  n  the  faid  A.  B.  doth  hereby  for  himfelf* 
his  heirs,  executors  and  adminiftrators,  covenant^ 
promife  and  agree  to  and  with  the  faid  C.  D.  his  ex- 
ecutors, adminiftrators  and  afligns,  that  he  the  faid 
A.  B.  his  executors,  adminiftrators  or  a  (Tigris,  fhalf 
not,  nor  will  at  any  time  or  times  hereafter  receive, 
releafe,  acquit  or  difcharge  any  of  the  debts  or  de- 
mands* due  to  the  faid  copartnership,  or  any  a&ions 
or  fuits  that  (hall  be  brought,  fued  or  commenced  for, 
or  on  account  of  the  fame,  without  the  confent  of  the 
faid  C.  D.  for  that  purpofe  in  writing,  fir  ft  had  and 
obtained.  Nor  (hall,  nor  will  do,  or  fuffer,  or  caufe 
to  be  done,  any  acl,  matter  or  thing  whatsoever, 
wbereby  the  faid  C.  D.  his  executors,  adminiftrators, 
or  afligns  (hall,  or  may  be  hindered  or  obftru&ed  in 
the  recovering  and  receiving  of  the  faid  debts,  goods, 
chattels  and  effe&S  due,  owing  and  belonging  to  the 
faid  copartnerfhip,  or  any  part  thereof  $  but  (hall  and 
will  from  time  to  time,  and  at  all  times  hereafter,  at 
the  coft  and  charge  of  the  faid  C.  D.  do,  perform  and 
execute  all  and  every  further  and  other  lawful  matters 
and  things  for  the  better  enabling  him  the  faid  C\  D. 
\)\s  executors,  adminiftrators  or  afligns  to  get  in  and 
receive  the  fame,  to  and  for  his  and  their  own  ufe  and 
benefit  as  aforefaid.  And  the  faid  //.  B.  for  the  confi- 
Jerations  alfigncd,  hath  remifed,  releafcd,  and  forever 
quit-claimed.  And  by  thefe  prefents,  doth  for  him- 
fcif,  his  executors  and  adminiftrators,  remife,  releafe, 
and  for  ever  quit-claim  unto  the  faid  C.  D.  his  execu- 
tors and  atiminiftrators,  all  and  all  manner  of  a&ioq 
and  aclions,  caufe  and  caufes  of  adtions,  fuits,  differ, 
euces,  controversies,  quarrels,  bonds,  covenants,  notes, 
bills,  damages,  eltate,  right,  titic,  claims  and  demands 
whatibever,  toth  in  law  and  equity,  which  he  the  faid 
A  B.  now  hath,  or  which  he  his  executors,  admini- 
strators 
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trators  or  afllgns  can  or  may  at  any  time  or  times 
hereafter  have,  claim,  challenge  or  demand  againft  the 
bid  C  £>.  his  heirs,  executors  or  adminiftrators  for  or 
by  re  a  Ton  or  means  of  the  faid  copartnerfliip,  or  any 
other  matter,,  caufe  or  thing  whatfoever,  from  the  be- 
ginning of  the  world  to  the  day  of  the  date  hereof,  fave 
and  except  the  covenants,  claufes  and  agreements 
herein  after  contained  on  the  part  and  behalf  of  the 
laid  C.  D.  his  executors  and  adminiftrators,  to  be  paid, 
done  or  performed.  And  the  faid  C.  Z).  in  puxfuance  Ac<*puii- 
of  the  f?id  agreement,  and  in  confideration  of  the 
above  mentioned  alignment  and  releafe,  doth  hereby 
accept  of  the  faid  joint  (lock,  debts  and  effects,  in  full 
of  all  demands,  which  he  or  his  executors  or  admini- 
ftrators have  or  can,  or  may  have  on  the  faid  J.  B. 
his  executors  or  adminiftrators,  for  or  by  reafon  or 
means  of  the  faid  copartnerfliip  or  joint  dealing,  or  on 
any  other  account  whatfoever,  except  as  herein  before 
and  after  is  excepted*  And  the  faid  C,  D.  hath  re- 
mi  fed,  re  leafed,  and  for  ever  quit  claimed,  And  by 
thtfe  prefents,  doth  for  himfelf,  his  heirs,  executors,  £eIc^  , 
and  adminiftrators,  remife,  releafe,  and  for  ever  quit-  neetoaf/ 
claim  unto  the  faid  A.  B.  his  executors  and  admini-  fignor. 
ftrators,  all,  and  all  manner  of  aft  ion  and  a&ions, 
caufe  and  caufes  of  actions*  fuits,  differences,  contro- 
verfies,  quarrels,  bonds,  covenants,  notes,  bills,  da- 
mages, claims  and  demands  whatfoever  and  howfoever, 
both  at  law  and  in  equity,  which  he  the  faid  C\D.  now 
hath,  or  which  he  his  executors,  adminiftrators  or 
^fligns  can  or  may  at  any  time  or  times  hereafter, 
have,  claim,  challenge  or  demand  of  or  againft  the 
faid  A'  B.  his  heirs,  executors  or  adminiftrators,  for 
pr  by  reafon  or  means  of  the  faid  copartnerfliip,  or  any 
other  matter,  or  thing  relating  thereto,  or  any  other 
matter,  caufe  or  thing  whatfoever,  from  the  beginning 
of  the  world,  to  the  day  of  the  date  hereof,  fave  and 
except  the  covenants  and  agreements  herein  contain- 
ed, on  the  part  and  behalf  of  the  faid  A.  B.  his  execu- 
tors and  adniiniftrators,  to  be  done  and  performed. 

And 
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And  alfo,  five  and  except  the  faid  fum  of  —  foas 
aforefaid,  due  from  him  the  faid  A  B.  to  the  faid  CD. 
by  virtue  of  the  faid  above  mentioned  bond,  bearing 
even  date  herewith  as  aforefaid.  Anp  the  faid  C.  D. 
™Tk?,tt0  do:h  hereby  for  himfelf,  his  heirs,  executors,  and  ad- 

•ay  ccots.  .    .  J  '  *  ... 

mimltrators,  covenant,  promife  and  agree  to  and  with 
xtfre  faid  A.  13.  his  executors  and  adminiftrators,  in 
manner  following,  (that  is  to  fay),  That  he  the  faid 
C.  D.  his  executors  and  adminiftrators  (hall  and  will, 
as  foon  as  conveniently  may  be,  pay  and  difcharge  all 
debts  and  demands  whatfoever,  due  and  owing  from 
the  faid  C  D.  and  J.  B.  on  account  of  the  faid  co- 
partnerfnip,  or  which  he  the  faid  A*  B.  his  executors 
or  adminiftrators  (hall  or  may  be  liable  to  pay,  fatisfy 
or  make  good  jointly  with  the  faid  £  D.  for  or  by 
reafon  or  means  of  the  faid  copartnerfliip.     And  alfo, 

InJtmn.fy,     fl^jj    anj    wijj   frQm    ^^    iQ    tjmc^   an(j    ^    ^    tjmcs 

hereafter,  well  and  fufficieotly  fave,  defend,  keep  harm- 
lefs  and  indemnified  the  faid  A.  B.  his  heirs,  executors 
and  adminiftrators,  and  his  and  their,  and  every  of 
their  eftate,  goods,  chattels  and  effecls  of,  from  and 
againft  all  cofts,  payments,  charges,  demands  and 
expences  whatfoever  and  howfoever,  which  he  the  faid 
A.  B.  his  heirs,  executors  or  adminiftrators,  or  his  or 
their  eftate,  goods,  chattels  or  effecls  fhall  or  may  fuf- 
fer,  fuftain  or  be  put  unto,  for  or  by  reafon  or  means 
of  the  faid  copartnerftiip,  joint  trade  or  dealing,  or  for 
or  by  reafon  or  means  of  the  faid  £  D,  his  executors 
or  adminiftrators,  making  ufe  of  the  name  of  the  faid 
A.  B.  in  any  fuit  or  a&ion  for  the  recovery  of  the  faid 
copartnerfhip's  debts  and  eftecls,  or  by  reafon  or  means 
of  his  being  made  defendant  in  any  fuits,  or  any  other 
matter  or  thing  whatfoever,  relating  to  the  faid  co- 
Covenant  partnerfhip.  And  it  is  hereby  mutually  agreed  by 
tbrfecond  and  between  the  faid  parties  to  thefe  prefents,  that  the 
b"rhefto  -  faId  A'  B.  fhall  continue  and  be  a  fervant  as  a  fhop- 
inamothe     man   to  the  faid  CD.  in  the  faid   bufinefs,  from  this 

°&«,  time  to  the day  of now  next,  at  the  wages 

and  after  the  rate  of  100  /.  year,  which  the  faid  £  Z>. 

hereby 
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hereby  agrees  to  pay  him  by  monthly  payments,  that  is 

to  fay, /.  on  the  laft  day  of  every  calendar  month, 

to  be  computed  from  the  date  hereof,  and  in  propor- 
tion thereto  for  the  fra&ionor  remainder  of  a  month  on 
the  laft  day  of  the  faid  term.  And  that  he  the  faid 
A.  B.  fhall  continue  afterwards  in  the  fervice  of  the 
faid  C.  D.  for  one  year  longer,  to  commence  from  the 

—  day  of  next   in  cafe  the  faid  C.  Z).  {hall  and  to  be 

think  fit,  to  continue  him  the  faid  A.  B.  fo  long  in  the  ^oTon* 
faid   fervice,  and  (hall  fignify  fuch   his  intention   inoflint, 

writing,  at  leaft  two  months  before  the  faid day 

day  of next,  at  and  after  the  rate  and  wages  of 

ioo/.  a  year,  payable  by  monthly  payments  as  afore - 
faid.  And  that  the  faid  A.  B.  during  the  time  he 
{hall  be  in  the  fervice  of  the  faid  C.  D.  fhall  diligently 
attend  the  bufinefs  of  the  faid  C.  D.  as  a  fhopman, 
and  behave  himfelf  in  every  refpedt  as  a  fhopman  ought 
lado.     In  witness. 
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abatement. 

F  an  aflion  is  brought  a- 
gainft  one  partner  only,  no 
advantage  can  be  taken  of 
the  omiiTion,  but  by  plea  in 
abatement  Page  347 

It  cannot  be  given  in  evidence, 
for  the  not  pleading  it  in 
abatement,  Is  a  waiver  of  the 
obje&ion  344 

acceptance. 

Where  there  are  two  joint  tra- 
ders,, and  one  accepts  a  bill 
drawn  on  both  for  himfelf 
and  partner,  it  binds  both  if 
it  concerns  the  trade :  other- 
wife  if  it  concerns  the  ac- 
ceptor only  in  a  diftinft  in- 
tcrcft  and  refpedl  52 

account*. 

When  an  account  is  to  be  ta- 
ken between  partners,  each 
is  entitled  to  be  allowed  a- 
gainft  the  other  every  thing 
he  has  advanced  or  brought 


into  the  partnership  concern, 
and  to  charge  the  other  part- 
ner in  account,  with  what 
that  other  has  not  brought 
in,  or  has  taken  out  more 
than  he  ought         Page  302 

Though  length  of  time  is  no 
bar  between  merchant  and 
merchant,  wbilft  their  ac- 
counts are  going  on,  yet 
dealings  having  ceafed  many 
years  between  them,  and  af- 
ter difputes  there  having 
been  an  acquiefcence  till  the 
death  of  one  of  them,  the 
Court  of  Chancery  will  not 
decree  an  account  with  the 
furviyor,  but  leave  the  plain- 
tiff to  his  remedy  at  law  .303 

In  a  caufe  for  an  account  of  a 
copartnership,  both  partners 
being  dead,  a  receiver  (haJl 
be  appointed    .  44.3 

Where  perfons  have  mutual 
dealings,  flgning  the  account 
is  not  necetfary  to  make  it  a 
frated  one,  but  it  is  keeping 
it  a  length  of  time  without 
piakiflg 
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making  an  objection,  which 
binds  the  perfon  to  whom  it 
is  fent  Page  317 

An  account  in  partnership  trade 
{hall  not  be  infpe&ed  after 
the  laft  balance  317 

Actions  of  account  may  be 
brought  by  one  partner  a- 
gainft  another  328 

hems  in  a  partnership  account 
-relating  to  the  particular  in- 
tereft  of  the  book-keeper, 
will  not  be  fupported      310 

According  to  the  cuftom  of 
Englsndy  if  two  joint  mer- 

•  chants  occupy  their  frock, 
goods  and  merchandize  in 
common,  to  their  common 
profit,  one  of  them  naming 
himfelf  a  merchant,  fhall 
have  an  account  againft  the 
other,  naming  him  a  mer- 
chant and  charge  him  as  his 
receiver  5  c 

Nothing  is  to  be  confidered  as 
the  exclufive  (hare  of  one 
partner,  buc  his  proportion 
of  the  refidue  on  balance  of 
the  account  174 

An  action  of  ajfumffj  may  be 
maintained  upon  an  exprefs 
promife  for  the  amount  of  a 
balance  ftruck  on  a  partner- 
ship account,  though  there 
was  a  covenant  between  the 
parties  to  account  3  1 8 

An  action  cannot  be  mantain- 
ed   by  fevcral   partners   for 


goodsfold  byone  of  themtiv- 
ing  in  Guern/ey9  and  packed 
by  him  in  a  particular  man- 
ner for  the  purpofe  of  fmug- 
gling,  though  the  other  part- 
ners who  refide  in  England 
fhould  know  nothing  of  the 
fale  Page  224. 

Where  there  is  a  partnerfhip 
demand,  all  the  partners 
fhould  join  in  the  a&ion,  for 
the  contract  and  undertak- 
ing is  joint  335 

One  partner  may  maintain  an 
adion  for  money  had  and 
received  againft  the  other 
partner  for  money  received 
to  the  feparate  ufe  of  the  for- 
mer, and  wrongfully  carried 
to  the  partnerfhip  account 
213 

aumfnfffrato?, 

See  Executor. 

agreement. 

The  Court  of  Chancery  in  car- 
rying agreements  into  exe- 
cution,govern  themfelves  by 
a  moral,  not  a  mathematical 
certainty  25 

A  man  entering  into  an  agree- 
ment and  afterwards  fubdi- 
viding  his  beneficial  intcreft 
under  it,  among  others,  is 
alone  liable  to  the  perform- 
ance, and  the  fub-contra& 
does  not  conftitute  a  part- 
nerfhip 45 

A.  B.  C.  and  Z).  enter  into  an 
agree- 
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agreement  jointly  to  pur- 
chafe  goods  in  the  name  of 
A.  only,  and  each  to  take 
aliquot  (hares ;  but  it  does 
not  appear  that  they  agree 
jointly  to  refell  the  goods. 
On  the  failure  of  A.  the  of- 
tenfible  buyer,  5.  C.  and  D. 
are  not  anfwerable  to  the 
feller  as  partners  Page  48 
In  conftruing  agreements  there 
is  no  difference  between  a 
Court  of  Law  and  a  Court 
of  Equity  126 

appjentfce. 

Where  two  perfons  carry  on 
the  trade  of  a  brewer,  and 
one  of  them  has  ferved  a  re- 
gular apprenticefhip,  but  the 
other  has  not,  the  partner 
not  having  ferved  fuch  ap- 
prenticefhip, is  not  liable  to 
the  penalty  of  the  ftattue  5. 
is/is.  c.  4.  The  policy  up- 
on which  that  a£t  was  made 
having  from  experience  be- 
come doubtful  74 

afllgneeis. 

Aflignees  under  a  commiflion 
of  bankrupt  againft  one  part- 
ner, can  only  be  tenants  in 
common  of  an  undivided 
fliare,  fubje<3  to  all  the  right 
of  t.he  other  partner        202 

Joint  affignees  not  permitted 
to  prove  againft  the  fcparate 


eftate,  the  balance  of  a  long 
account  due  from  the  part- 
ner to  the  partnerfhip 

Page  305 

ourttfflpfit. 

On  the  diflblution  of  a  partner- 
ship between  A.  B.  and  C. 
a  power  given  to  A.  to  re- 
ceive all  debts  owing  to9 
and  to  pay  all  thofe  owing 
from  the  late  partnerfhip 
does  not  authorize  htm  to 
indorfe  a  bill  of  exchange  rn 
the  name  of  the  partnerfhip, 
though  drawn  by  him  in  that 
name  and  accepted  by  a 
debtor  to  the  partnerfhip,  af- 
ter the  diflblution.  The 
perfon  therefore  to  whom 
he  fo  indorfed,  cannot  main- 
tain an  ad  ion  on  it  againft 
A.  B.  and  C.  as  partners. 

405 
Neither    can      fuch    indorfee 

maintain  an  attion  againft 
A.  B.  and  C.  for  money  paid 
to  the  ufe  of  the  partnerfhip, 
though  in  fad  the  money 
advanced  by  him  in  discount- 
ing the  bill  be  applied  by  A. 
to  the  payment  of  a  debt  due 
from  the  partnerfhip  405 
Affumpfit  for  partnefhip  debts 
may  be  brought  againft  one 
partner  only,  and  unlefs 
he  pleads  in  abatement,  he 
fball  be  afterwards  conclud- 
ed  339 

4C 
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AJfumpJk  beiflg  tn  equitable 
a&ion,  cannot  be  fupported 
where  the  ajfumpftt  arifei  from 

'  an  unconfcientious  demand 
Page  278 

Where  a  balance  of  accounts 
is  ftruck  on  :he  difTolution 
of  a  partner&ip,  ajfumpftt 
will  lie  318 

In  ajfumpftt  againft  feveral,  a. 
joint  debt  or  comrade  muft 
be  proved  67 

How  partners  (hould  declare 
m  ajfumpftt  50,51 

If  two  perfons  jointly  engage 
•Sh  a  flock  jobbing  transac- 
tion, and  incur  loffes,  and 
employ  a  broker  to  pay  the 
differences,  and  one  of  them 
repay  the  broker  with  the  pri- 
vity and  confent  of  the  other , 
the  whole  Turn,  he  may  re- 
cover a  moiety  (rom  that 
other  in  an  a&ion  for  money 
paid  to  his  ufe,  notwith- 
ftanding  the  7  Geo.  2.  c.  8. 
which  avoids  and  declares 
illegal  all  ftock-jobbingtran- 
faclions     *  233 

But  in  fuch  a  cafe  of  an  illegal 
"  tranfa&ion,  if  one  partner 
pay  money  for  another,  with- 
out an  exprefs  authority^  he 
cannot  recover  it  back    244 

If  there  are  two  partners,  and 
one  buys  goods  for  both, 
and  the  other  dies,  the  fur- 
vivor  may  be  charged  by  in- 
debitatus ajfumpfn  generally 
72 


TSanfcrttptcp. 

Bankruptcy  and  certifictte  of 
one  partner,  does  not  dis- 
charge the  others,  10  Ann. 
c.  15./  3.  Pa&lS9 

An  a6t  of  bankruptcy  by  one 
partner,  is  to  many  purpofes 
a  diflblutioh  of  the  partner- 
Ihip  412 

I  If  one  of'two  partners  commit 
a  fecret  acl:  of  bankruptcy, 
the  other  partner  may,  for  a 
valuable  confederation,  and 
without  fraud,  difpofe  of  the 
partnerfhip  effecls,  and  tho9 
hehimfelf  afterwards  become 
bankrupt,  the  affignees  under 
a  joint  com  million  cannot 
maintain  trover  againft  the 
bona  fide  vendee  of  fuch  part- 
nerfhip effects  200 

A  fecret  a&  of  bankruptcy 
committed  by  one  partner, 
is  not  fufficient  to  overturn 
an  account  fettled  by  agree- 
ment between  both,  after 
the  expiration  of  the  partner- 
ship 318 

A  commiflion  of  bankrupt  a- 
gaaftft  one   of  feveral   part- 
ner*, is  to  be  confidered  as 
.-an  •execution,  and  not  as  an 
I        action  413 

The  aflignees  under  a  com- 
million  of  bankruptcy  aga  tA 
one  partner,  can  only  be  te- 
nants in  common  of  an  un- 
divided moiety,  fubjedt  to  ail 
the 


INDEX. 


lxiV 


the  rights  of  the  other  part- 
ner Plage  20a 

An  alignment  by  deed  df  only 
a  (hare  of  copartnership  ef- 
fe£b,  to  a  bona  fide  creditor, 
will,  notwithstanding, if  done 
in  Contemplation  pf  bank- 
ruptcy, itfclf  become  the  ve- 
ry act  '  417 

But  fee  contra  ibid. 

A  commiiFion  of  bankrupt  may 
iflue  againft  one  partner  for 
a  debt  due  by  the  partnership 

^  413 

On  a  bankruptcy  between  part- 
ners, they  are  entitled  as  a- 
gainft  each  other  to  the  ba- 
lance of  accounts  1 60 

Where  partners  become  bank- 
rupts^ theallpwance  is  to  be 
divided  between  them,  in 
the  proportions  in  which  the 
fur  plus  of  their  rcfpe&ive 
feparate   cffe&s,    and    their 

.  refpe&ive  proportions  of  the 
joint  fund,  have  contributed 
to  the  payment  of  the  joint 
debts  210 

And  partners  can  have  but  one 
allowance  in  refpeA.to  thejr 
joint  and  fepard'te  efface  211 

A  commiflion  «f  bankrupt  is  to 
be  confidered  as  an  execu- 
tion and  not  as  an  action  : 
and  where  one  par  infer  cbm- 

-  mits  an  aii  of  bankruptcy, 
and  ncit  the  bcher,  a  com- 
million  will  go  again  ft  him, 
fa  he  owes  >hc  4ebt      413 


r%*tllk  of  Evgland. 

The  Bank  of  England  has  a 
fpecial  power  conferred  oti 
it,  as  a  company,  to  iflue  and 
give  put  negotiable  jiotep* 
by  tbemfclves  or  their  fer- 
vanfe  Pai'53 

A  borid  in  the  penalty  of  400/. 
Conditioned  for  the  perform* 
ance  of  articles  of  partner- 
fhjp,  is  not  an  ufufiousxron* 
trad  198 

A  bond  creditor  to  whom  the 
partners  were  jointly  and  fe- 
derally bound,  may  make 
his  election  to  to  me.  again  ft 
the  joint,  or  feparate  eftate, 
but  not  againft  both*  except 
for  tne  deficiency,  and  after 
the  other  creditors  are  paid 

Certificate  of  one  partner 
bankrupt  hot  to  ddc&argt 
this  copartner  " !      359 

Special  par,tner(hip  may  be 
contracted  tinder,  a  charter- 

,p.arty  j.*$ 

A  charter- party  is.  an  old  in* 

^trument^  mace  urate  tfnd i  in- 

L 1  furrriaj, 


lax 


iff    Dt    X. 


formal,  and  by  the  introduc- 
tion of  different  claufes,  at 
different  timet,  it  is  alfo 
fometimes  contradictory 

Page  125 

The  charter-party  fettles  the 
agreement,  as  the  bills  of 
lading  do  the  contents  of 
the  cargo  113 

Charter-parties  have  always  by 
the  common  law  had  a  ge- 
nuine conftrudtion,  yet  they 
muft  be  regularly  pleaded 
114 

Charter-parties,  like  all  mer- 
cantile contracts,  ought  to 
have  a  liberal  interpretation 
126 

Companies 

The  King  by  his  charter  may 
conftitute  fraternities,  or 
companies,  for  the  manage- 
ment of  foreign  or  domeftic 
trade  56 

None  but  the  King  can  ereft 

a  fociety  for  trade,  or  public 

-    trading  company  57 

But  the  King  by  his  charter 
cannot  make  a  total  reftraint 
of  trade,  for  fuch  a  patent 
would  be  void  57 

If  one  or  more  perfons  enter 
into  a  public  company,  and 
become  fharers  of  the  joint 
flock,  yet  it  is  not  a  partner- 
Clip  58 


Confent. 

Confent  is  neceflary  to  com- 
plete every  contract 

Pag*  130  in  notis 

Contrast 

A  jcontraft  made  by  two  part- 
ners to  pay  a  certain  fum  of 
money  to  a  third  perfon, 
equally  out  of  their  own  pri- 
vate cafli,  is  a  joint  con- 
trad,  and  they  muft  be  joint- 
ly fued  upon  it  331 


Continuance. 

Money  lent  to  a  trader  by  a 
partner  who  retires  from 
bufinefs,  at  legal  intereft, 
with  an  additional  annuity 
for  a  certain  term  of  years, 
is  not  a  continuance  of  the 
partnerfhip  44 


CteWto?. 

What  tranfa&ion  of  an  ab- 
fconding  partner  in  favour 
of  a  partnership  creditor, 
will  be  fraudulent  and  void, 
and  prevent  fuch  creditor's 
being  entitled  to  any  part  of 
the  partnerfhip  effects     423 

Where  perfons  in  trade  have 

been  connected  in   various 

partnerships,    and    a   joint 

com- 
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commiflion  taken  out  againft 
them  all,  an  order  has  been 
made    for   keeping   diftinct 
accounts    of    the    different 
partnerships,  as  well  as  the- 
feparate  eftates  of  each  part- 
ner Page  31 2 
A  joint   and  feveral  creditor 
muft  eleft  whether  he  will 
prove  againft  the  joint   or 
feparate  eftate  '361 
But  he  may  come  in  upon  the 
fur  pi  us  of  the  other,  if  there 
fhould  be  any  361 
If  a  creditor  of  one  partner 
takes  out  execution  againft 
the   partnerfhip  effects,   he 
can  only  have  the  undivided 
(hare   of    his   debtor  5    and 
muft  take  it   in    the    fame 
manner  the  debtor   himfelf 
had   it,    and  fubjeft  to  the 
rights  of  the  other  partner 
202 
A  bond  creditor  to  whom  the 
partners    were  jointly  and 
fcverally  bound,  may  make 
his  election  to  come  againft 
the  joint,  or  feparate  e Hate, 
but  not  againft  both,  except 
for  the  deficiency,  and  after 
the  other  creditors  are  paid 
361 


Pfertnerfhip  is  diffolved  by  the 
death  of  one  of  the  partners, 


unlefs  fpecial  covenants  to 
the  contrary  Pag*  4$l 

Debt. 

A  debt  due  from  a  partner- 
fhip is  a  legal  debt  to  fup- 
pbrt  a  feparate  commiflion 

413 

One   partner  bringing   truft- 

money  into  the  trade  with- 
out the  knowledge  of  the 
other,  it  is  a  feparate  debt 
362 
But  if  it  is  done  with  the 
knowledge  and  confent  of 
all  the  partners,  it  is  a  joint 
debt  363 

Dfflfolutfon. 

On  the  diffolution  of  a  part- 
nerfhip between  A.  B.  and 
C.  a  power  given  to  A.  to 
receive  all  debts  owing  to, 
and  pay  thofe  owing  from 
the  late  partnerfhip,  does 
not  authorife  him  to  indorfe 
a  bill  of  exchange  in  the 
name  of  the  partnerfhip, 
though  drawn  by  him  in  that 
name,  and  accepted  by  a 
debtor  of  the  partnerfhip 
after  the  diffolution :  fo  that 
the  indorfee  (cannot  maintain 
an  acTion  on  the  bill  againft 
A.  B.  and  C.  as  partners 
405 
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An  a  A  of  bankruptcy  by  one 
partner,  is  to  many  purpofes 
a  diflblution  of  the  partner- 
ship Page  412 

If  partners  diflolve  their  part- 
ner (hip,  perfons  who  deal 
with  either,  without  notice  of 
fuch  diflblution,  have  alight 
againft  both  20 1 

If  a  partnership  is  diflblved  by 
confent,  that  does  not  deter- 
mine the  legal  intercft,  whieh 
continues  as  before  ;  fo  that 
the  property  of  the  ftt;ck  of 
the  partner  fo  going  out,  is 
not  devefted  thereby,  but  he 
remains  equally  entitled  as 
joint- tenant  with  the  other 
168 

<£ffltt*ton  of  Cfme. 

A  partnerfhip  determined  by 
effluxion  of  time ;  one  in- 
tends to  continue  the  trade, 
the  other  will  not,  infilling 
upon  a  divifion ;  and  on 
noncompliance  brings  an 
a&ion  at  law,  or  a  bill  in 
equity  for  an  account,  and 
to  reftrain  the  difpofuig  of 
thofe  goods,  the  pofleffion  of 
which  is  wrongfully  kept 
from  him  by  his  partner ; 
who  pending  this  becomes 
bankrupt :  this  would  not 
be  within  the  ftatute  21  Jac. 
1.  c.  19.  5  79 


Cquftp. 

Forbearance  of  fuit  for  twenty 
years  will  in  equity  be  a 
good  bar,  though  between 
merchant  and  merchant 

Page  304 

A  court  of  equity  will  not  in 
general  entertain  a  bill  for  a 
fpecific  performance  of  con- 
tracts for  chattels,  or  which 
relate  to  merchandize^  but 
leave  it  to  law  26 

Partnerfliip  dealings  are  pro- 
perly cognizable  by  courts 
of  equity  68 

CDfoence. 

What  (hall  be  deemed  fufEcient 
evidence  of  a  former  part- 
ncrfhip  being  determined  37 

€rettitfo:\  * 

Execution  may  be  fued  out  a- 
gainft  one  partner  for  a  debt 
due  by  the  partnership    351 

If  partners  be  of  goods,  and 
execution  be  fued  by  /.  fa. 
againft  one  for  his  feparate 
debt,  the  fheriff  may  feize 
the:  whole,  in  order  to  inven- 
tory and  appraife  them,  and 
to  have  a  true  account  of  the 
value ;  but  he  can  fell  only 
the  fliare  of  him  againft 
whom  the  fi.fa.  was   fued 

And 
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And  notwithftanding  fuch  fei- 

zure  of  the  whole,  the  other 

partner   continues  in  poflef- 

fion  of  his  (hare  or  moiety 

Page  274, 

Where,on  an  execution  a  gain  ft 
one  of  two  partners,  the 
partnerfhip  effects  were  ta- 
ken and  fold,  the  court  or- 
dered the  fheriffto  pay  overt 
to  the  other  a  fhare  of  the 
produce,  proportioned, to  his 
(hare  in  the  partnerfhip  ef- 
fects, to  be  afcertained  by 
the  matter  165 

Crectitojg. 

An  executor  and  furviving 
partner  cannot  be  jointly 
fiied,  becaufe  the  nrft  is 
charged  de  bonis  ieftatorisy 
and  the  other  dr  bonis  pro- 
priis  52 

Reprefentatives  of  partners  in 
the  capacity  of  executors  do 
not  fucceed  to  the  (late  and 
condition  of  partners      1 30 

No  perfon  deriving  under  the 
partner  can  be  in  a  better 
condition ;  his  executor  to 
many  purpofes  ftands  in  the 
very  fame  light  202 

Partnerfhip  fhall  not  fubfift  for 

the   benefit  of  an  executor 

431 


farmers. 

The  law  of  jus  accrefcendi^  up- 
on the  death  of  one  of  (e- 
veral  partners  in  a  farm, 
diftinguifhable  from-  that 
refpe&mg  traders  in  gene- 
ral P*£'436 

A&s  fubfequcnt  to  the  time  of 
delivering  goods  on  a  con- 
tract, may  be  admitted  as 
evidence  to  lhew  that  the 
goods  were  delivered  on  a 
partnerfhip  account,  if  it 
were  doubtful  at  the  time  of 
the  contract :  but  if  it  clear- 
ly appear  that  no  partnerfhip 
exiftcd  at  the  time  of  the 
contract,  no  fubfequent  aft 
by  any  perfon,  who  may  af- 
terwards become  a  partner, 
(not  even  an  acknowledg- 
ment that  he  is  liable,  or  his 
accepting  a  bill  of  .exchange 
drawn  on  them  as  partners 
for  the  very  goods)  will 
make  him  liable  is  an  a  el  ion 
for  goods  fold  and  deliver- 
ed ;  though  he  will  be  liable 
in  an  aftion  on  the  bill  of 
exchange  376 

A  man  entering  into  an  agree- 
ment, and  afterwards  fub-r 
dividing  his  beneficial  inte- 
reft  under  it  among 4  others, 
L  1  3  is 
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is  alone  liable  to  the  per-  1 
formance  Page  46 

Where  a  bill  or  note  is  drawn  I 
in  favour  of  two  or  more, 
in  partnerfliip  with  one  ano- 
ther, an  indorfement  by  one 
will  bind  both,  if  the  inftru-  ] 
ment  concern  their  joint 
trade  54  j 

If  one  partner  pay  the  whole 
of  a  partnerfhip  debt  with- 
out  any  exprefs  promife  from 
the  other,  the  law  gives  him 
a  right  to  recover  it  back 
in  an  adion  for  money  paid 
to  the  ufe  df  that  other  part- 
ner, and  it  proceeds  on  this 
ground,  that  both  are  liable 
to  pay,  provided  the  contract 
be  legal  244 

But  in  the  cafe  of  illegal  con- 
tracts, as  they  are  not  bound 
to  pay,  one  of  them  cannot 
acquire  a  right  of  a&ion 
againft  the  other  by  paying 
the  whole  without  his  con- 
fent ;  in  fuch  cafe  it  is  ne- 
ceflary  to  have  the  confent 
and  direction  of  that  other 
244 

To  make  a  man  liable  as  a 
partner,  there  mud  either  be 
a  contract  between  him  and 
the  oftenfible  perfon  to  fhare 
jointly  in  the  profits  and 
Jofs,  or  he  muft  have  per- 
mitted the  other  to  make 
ufe    of  his   credit,    and   to 


hold  him  out  as  one  jointly 
liable  with  himfelf  Pagt  38 

Where  two  partners  agreed  to 
borrow  a  fum  of  money  of 
a  third  perfon,  but  only  one 
gave  a  bond,  and  the  other 
witnefTed  it,  the  money  was 
afterwards  entered  in  the 
cafh-book  of  the  partner- 
fhipj  upon  a  bankruptcy 
happening,  a  joint  commif- 
fion  was  taken  out,  and  the 
obligee  named  in  fuch  bond 
was  confidered  entitled  to 
come  in  and  prove  his  debt 
under  the  joint  commiflion 
330 

If  a  bill  is  drawn  by  two,  pay- 
able to  "  «/,  or  our  order" 
and  fubfcribed  by  both,  tho* 
not  in  partnerfliip, theymake 
themfelvet  partners  by  the 
form  of  the  bill,  to  the  effect 
of  making  an  indorfement 
by  one  of  them  valid      367 

But  the  cuftom  of  merchants 
may  make  fuch  indorfement 
void  372 

Four  forts  of  merchants,  viz. 
adventurers,  dormant,  tra- 
velling, and  refident ;  nei- 
ther of  which  take  by  fur- 
vivorfhip  4:9 

Between  joint  merchants  the 
remedy  furvivcs,  but  not  the 
duty  439 

The  Law-Merchant  is  part 
of  the  law  of  England      65 
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pattttet. 

One  partner  may  be  a  creditor 
of  another,  and  prove  bis 
debts  under  a  feparate  com- 
miffion  Page  205,  206 

One  partner  bringing  truft 
money  into  the  trade  with- 
out the  knowledge  of  the 
other,  it  is  a  feparate  debt 
362 

But  if  it  is  done  with  the  know- 
ledge and  confent  of  all  the 
partners,  it  is  a  joint  debt 

,     363 

If  one  partner  has  taken  out 
more  than  his  (hare  of  the 
partnerfliip  property,  the 
joint  eftate  cannot  prove  a- 
gainft  the  feparate  before 
the  feparate  creditors  are 
fatisfied  209 

Unlefs  the  partner  took  out 
money  with  a  view  to  de- 
fraud the  joint  eftate      ibid. 

How  partners  ftiould  fue,  and 
be  fued  335,  336 

In  what  cafes  one  partner  may 
be  fued  without  the  reft,  and 
in   what  cafes  he  may  (ue 

336»  337 
How  to  take  advantage  of  im- 
properly fuing  a  partner  ib. 
If  one  partner  is  out  of  the 
kingdom,  and  not  amefna- 
ble  to  the  procefs  of  the 
court,  the  defendant  may 
proceed   fingly  againft  the 


other :  but  the  plaintiff  muft 
fir  it  proceed  to  outlawry  a- 
gainft  the   partner  wha  is 

.'  abfent  '*£' 356»'35.7 

If  partners  exprefsly  mention 
their  (hares  in  one  refpe& 
only,  either  folely  in  regard 
to  gain,  or  (olely  in  regard 
to  lofs,  their  (hares  of  that 
which  is  omitted  (hall  be  the 
fame  as  of  that  .which  is 
mentioned  28 

If  a  partner  (hares  in  the  ad- 
vantages, he  (hall  alfo  (hare 
in  all  the  difadvantages  of 
the  partnerfliip  concern  89 

Dormant  partners  are  liable 
when  di  (covered  ''41 

A  dormant  partner  may  be, 
without  having  ferved  an 
apprenticeftitp  to  the  parti- 
cular trade  74 

Each  partner  is  conftdered  as 
theauthorifed  agent  of  the 
other,  and  all  are  implicated 
in  the  joint  concerns,  to  the 
fulleft  extent  137 

One  partner  may  be  a  creditor 
of  the  partnerfliip  to  ten 
times  the  value  of  all  the 
effe&s  to2 

If  one  of  two  partners  become 
bankrupt,  the  folvent  part* 
ner  may,  if  for  a  valuable 
confidcration  and  without 
fraud,  difpofe  of  the  partner- 
fliip efTe&s  j  and  if  he  after- 
wards fail,  the  aflignees  un- 
der a  joint  commiulon  a- 
L  1  4  gainft 
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gaiaft  iotbt cannot  maintain 
trover  againft  the  bond  fide 
vendee  of  fuch  partner  (hip 
efkSU  Page  193 

After  a  diflblution  of  partner- 
ship by  agreeq&ent,  by  an 
execution,  or  by  a  bank- 
ruptcy, the  partner  out  of 
poieftoA  of  the  partnerfllip 
effe&s,  has  the  fame  lien  on 
any  new-  goods  bought  in, 
whi<;h  he  had  upon  the  old 
201 

One  of  three  partners  in  a  (hip 
god  cargo,  the  out-fit  of 
.Which  was  4,658  /.  pays  on- 

.  .  If  410 /•  in  part  of  his  third 
ttare,  and  gives  his  notes 
for  the  remainder  j  but  be- 
fore they  become  due,  is  a 
bankrupt;  the  other  part- 
ners cannot,  by  voluntarily 
difcharging  the  notes,  (land 
in  his  place  for  the  (hare  of 
the  profits  ;  but  the  aflignees 
are  entitled  to  a  full  thirds 
both  of  the  profits  and  of  the 
value  of  the  (hip  155 

Where  a  perfon  relies  on  the 
faith  of  fcveral  pr.rt.ners, 
though  one  only  is  concern- 
ed, all  (hall  be  charged     66 

Jf  a  bill  is  drawn  by  two,  pay- 
able to  "  us  j  or  cur  order" 
and  fubferibed  by  both,  tho' 
not  in  partner&ip,  they 
make  ihemfeli  es  partners  by 
the  form  of  the  bill,  to  the 
cfFedl  of  making  an  indorse- 


ment by  one  of  thetn  valid 

If  two  are  partners,  as  attornm 
and  conveymncersy  and  one  re- 
ceive money  to  be  laid  out 
oh  mortgage,  the  other  is 
anfwerable  for  the  amount, 
though  his  partner  gave  on- 
ly his  own  feparate  reaiptfor 

h  9 

The  bring  a  partner,  or  not, 

is  a  matter  of  fa&  which  he 

who  is  a  partner  cannot  but 

know  34 

Partners  are  ioint  tenants  in 
the  dock  and  effe&s,  and 
they  continue  fo  throughout 

2 

Partners  in  merchandizing 
with,  or  otherwife  concern- 
ed in  run  goods,  the  Crown 
may  come  againft  any  one 
for  the  penalty  259 

Proof  need  only   be  that  the 

goods  came  into  his  power, 

or  into  his  agent's  cuftody 

ibid. 

If  a  partner  is  a  creditor  upon 
the  partnerfllip  fund,  he  can 
have  no  fctisfa&ion  but  out 
of  the  iurplus,  which  (hall 
remain  after  the  joint  cre- 
ditors are  paid         210,211 

patttterfljfp. 

Partner(hip  is  a  voluntary  con- 
tract, between  two  or  more 
perfons,  for  joining  together 
their 
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their  money,  goods,  or  la- 
bor^ upon  an  agreement  that 
Vhe  ga»n  prJo(|  (hall  be  di- 
vided proporti^pnably  Page  i 
£rom  what  time  a  partnerfliip 
.   (hall  be  faid  to  commence 
•  :  i  .  8,  34. 

What  (hare,  in  a  partnerfhjp  a 
perfon  (hail  be  faid  to  have 

.36 

What  is  n«ceffary  to  conftitute 
a  partnerfliip  38 

To  conftitute  a  partner(hip 
there  fhould  be  a  concern  in 
the  fale,  as  well  as  purchafe 
of  things    bought   together 

3    49 
When  money  is  advanced  to  a 

trader,  the  true  criterion  is 
to  confider  whether  the  pro- 
fit or  premium  is  certain  and 
defiped,  orcafual,  indefinite 
and  depending  tin  the  acci- 
dents of  trade.  In  the  for- 
mer cafe  it  is  a  loan,  in  the 
latter  a  partner Jhip  ..  23 
In  a  general  partnerfliip  to 
carry  on  trade,  ,the  fale  by 
one  partner  is  the  fale  by  all, 
and  therefore  though  one* 
fells  the  goods,  or  merchan- 
dized with  them,  yet  a&ion 
muft  be  brought  in  all  their 
names  71 

Ipart'OtDtierg. 

Part-owners  are  tenants  in 
common  of  a  (hip  91 


If  one  of  feveral  PVU  owners 
of  a  (hip  objefl's  to  la  voyage 
the  others  pffrpofe*  fnafc?rrgt 
heTmay  by  process  bjifjof  the 
adfoirVty  arreft  theTmp/atsd 

,,  com J>el  the  other  pafVoitrn- 
ers'tb  give  ieturity  for 'her 
fafe  return  &&&* . 94- 

By  the  common  tafw,  as  Applied 

*to  part-owner$,eadVofrtoeai 

is  pofleffed  per  %  r/'  per  tort 

96 

An  aftio'ff  on  the  cafe  for  ne- 
gligence of  the  mafter  lies 
againft  the  part-owners  of  a 
(hip,  as  well  as  agafofrthe 
mafter ;  but  all  (he  f)art- 
owners  ought  to  be*  joined 

The  mafter  of  a  (hip  is  not  to 
be  conftdered  as  "a  partner 

99 

The  latv  confMers   a  mafter 

upon  all  occafions,"  to  be  an 
officer,  who  muft  render  and 
give  an  account  of  the' whole 
charge,  when  once  commit- 
ted to  his  care  and  cuftody 
j  00 

A  maOer  of  a  (hip  may  brirg 
trefpafs  as  a  bailiff  of  gbous 
may  101 

If  a  mafter  of  a  (hip  buys  pro- 
visions for  the  (hip,  and  has 
money  from  the  owners  to 
pay  for  them,  but  fails  with- 
out paying  the  money,  the 
owncis  are  liable  in  propor- 
tion to  their  refpeciive  (hares 
112 
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If  one  partner  only  brings  an 
a&ion  where  the  contra& 
was  joint,  the  defendant  may 
take  advantage  of  it  at  the 
trial,  and  nonfuit  the  plain- 
tiff; but  in  the  cafe  of  a 
t$rty  this  mud  be  pleaded  in 
abatement  Page  336 

In  /#r/j,  all  the  trcfpaffers  need 
not  be  made  parties ;  but  in 
a&ions  upon  contradr,  every 
partner  muft  be  made  a  de- 
fendant 343 
The  fale  by  one  partner  is  the 
fale  by   all,    and  therefore 
though  one  fells  the  goods, 
or  merchandized  with  them, 
yet  a&ion  muft  be  brought 
in  all  their  names ;  and  in 
fuch  cafe  the  defendant  (hall 
not  be  received  to  wage  his 
law,  that  the  other  partner 
did    not   fell    the   goods   to 
him,  as  is  fuppofed   in  the 
declaration  7 1 
Where  an  a&ion  is  brought  a 
gainft  two  joint  debtors,  and 
one  only  appears,  the  credi- 
tor may  have  judgment  for 
his  whole  debt  againft  the 
perfon  appearing, and  by  de- 
fault againft  the  perfon  who 
does  not  appear               346 
If  A.  pleads  a  partnerfhip  be- 
tween  himfelf  and   B.   and 
after  iflue  joined,  a  partner- 
fhip is  proved   between  J. 


B.  and  C.  this  would  be  con* 
clufive  againft  the  defend- 
ant Page  355 

If  an  a&ion  is  brought  againft 
one  partner  only,  no  advan- 
tage can  be  taken  of  the 
omiflion,  but  by  plea  in  a- 
batement  347 

In  a  joint  demand  where  one 
of  the  creditors  will  not  join 
in  the  a&ion,  he  is  fummon- 
ed  and  fevered,  and  the 
other  has  judgment  quod  ft- 
quaturfilum  357 

No  copartner  in  any  trade  or 

undertaking  is   entitled  to 

the  privilege  of  Parliament 

221 

Eent 

If  in  articles  of  partnerfhip  it 
is  ftipulated,  that  the  rent 
of  the  premifes  (hall  be  paid 
out  of  the  private  ca/b  of  one 
of  the  parties ;  thefe  words 
only  mean,  that  the  rent 
{hall  not  be  paid  out  of  the 
partnerfhip  331 

Refpe&iag  the  rights  of  part- 
ners  201 

Nothing  can  be  confidercd.  as 
the  exclufive  right,  or  a&u- 

al 
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a!  fliare  of  one  partner,  but 
his  proportion  of  the  refi- 
due,  upon  a  balance  being 
ftruck,  of  the  accounts  be- 
tween them  Page  155 

Where  one  partner  takes  out 
more  money  from  the  part- 
ncrfhip  flock  than  his  (hare 
amounted  to,  the  other  has 
a  right  to  come  upon  the 
fepai  ate  eftate  pro  tanto   205 

If  one  partner  has  taken  out 
more  than  his  (hare  of  the 
partnerfliip  property,  joint 
eftate  cannot  prove  againft 
the  feparate  before  the  fepa- 
rate  creditors  are  fatisfied 
209 

Unlefs  the  partner  took  out 
money  with  a  view  to  de- 
fraud the  joint  eftate      ibid. 

Where  a  partner  brings  an 
a&ion  in  his  own  right  for 
money  received  after  the 
death  of  the  other  partner, 
the  defendant  may  fet  off 
whatever  was  due  to  him 
from  the  plaintiff  213 

Nothing  is  to  be  confidered 
the  exclufive  right  of  one 
partner,  but  his  proportion 
of  the  reiidue  upon  balance 
of  the  partnerlhip  accounts 

@>mug;slfnfl;. 

Smuggling  is  a  trading  within 
the  bankrupt  laws  276 


An  action  cannot  be  maintain 
ed  by  feveral  partners  fo 
goods  fold  by  one  of  then 
living  in  Gutrnfey,  and  pack 
ed  by  him  in  a  particula 
manner  for  the  purpofe  0 
fmuggling,  though  the  othe 
partners  who  refided  in  Eng 
land  knew  nothing  of  th< 
fale  j  for  it  is  a  contract  b; 
fubjecls  of  this  country 
made  in  contravention  0 
the  laws  :  and  fuch  a  caf 
muft  be  confidered  in  .  th< 
fame  light  as  if  all  th 
partners  refided  in  Englan 
Pagg  22i 

If  one  of  two  partners  ad  vane 
money  in  a  fmuggling  tranl 
action,  he  cannot  recove 
his  proper-ion  of  it  againl 
his  partner,  becaufe  th 
tranfa&ion  is  prohibited  24 

If  partners  aie  concerned  \t 
fmuggling,  though  not  ?l 
together  when  the  aft  i 
done,  yet  each  may  indivi 
vidually  be  proiecuted  fo 
the  penalty;  though  at  th 
fame  time  the  King  ca 
have  but  one  fatista&io 
251 

Statute  of  Lfmfta* 

no  Wo. 

An  acknowledgment  by  on 
partner,  is  fufficient  to  tak 
a  cafe  out  of  the  Statute  < 

Limit  a 


txxx 


Index. 


Limitations  as  again  ft  the 

others  .  "  %^aFe272 

"Though  the  Statute  of  Limi- 

^tfrtrons  has  been  always  con- 

^'^ftudd   to  except  accounts 

©penbetweeri  merchant  and 

merchant,  yet  that  is  to  be 

>  •  tinder  flood    with   this    dif- 

*  :fR>c?ioa,  that  if  open  ac- 
<*ourrts  bfJ'by  fubfequent  a£ls 

*  Continued,  'they  are  not  to 
be  barred  by  the  interven- 
tion of  fuctf  length  of  time 
from  the  original  tranfadion 

"      '     '■'     "  304 

The  Statute  of  Limitations 
pleaded  by  one  partner  to  a 
bill  brought  by  another  for 
the  balance  of  an  account, 
and  allowed  304 

.    Statute*. 

5  nit%,  t.  4.  7+ 

1  J*c.  I.  c.  15.  417 

21  fac.  1.  c.  iq.  172 

5tir.kM.  c.76.  53 

3  &  4  Anna  c.  9.  ibid. 

4&  5  Ann.  c.  17.  359 

8  Ann.  c.  7.  258 

9  Ann.  c.  14.  '  228 
JO  Ann.  e.  1$.  359 
2  Geo.  2.  c.  22.  316 
5  G/#.  2.^.30.  315 
7  Geo.  2.  c.  8.  248 
7  Geo.   2.  e.   15.  102 

7  Geo.  2.  c.  28.  2;3 
X  Geo.  2.  c.  18.       271 

8  Gto.  2.  c.  24.       316  j 


f       S)tocfe,|obbfnff. 

If  two  perfons  jointly  engage 
in  a  ftock  jobbing  tranfac* 
tion,  and  incur  loffes,  and 
employ  a  broker  to  pay  the 
differences,  and  one  of  them 
repay  the  broker,  wkh  the 
privity  and  cotfenl  if  the  other, 
the  whole  fumy8 he  may  re- 
cover  a    moiety  from  that 

*  other  in  an  a&ion  for  mo- 
ney paid  to  his  ufe,  rtotwirh- 
ftanding  the  7  Gto.  i^e.  8. 
which  avoids  and  declares 
illegal  all  ftock -jobbing 
tranfa&ions  Page  233 

Where  money  is  owing  to 
two  partners,  and,  after  the 
death  of  one,  it  is  paid  to  a 
third  perfon,  the  furviving 
partner  may  maintain  ah 
a&ion  for  money  had  and 
received  in  hrs  own  right, 
and  not  z&furvivor         213 

The  fame  of  money  received 
after  the  teftator's  death, 
fdr  which  his  executor  may 
maintain  affumpfit  in  his  own 
right  213 

The  furvivor  and  the  execu- 
tor cannot  join  in  an  a&ion 

5* 
There  fhall  be  nobenefit  of  fur- 

vivorfhip   in    copartner/hip 

dealings  438 

Though 


INDEX. 


lxxxi 


Though  there  is  no  benefit  by  i 
furvivorfhip  arnongft  mer- 
chants, yet  if  two  joint- 
merchants  contrail  with  a 
bailiff,  the  contract  is  en- 
tire and  joint,  and  by  the 
death  of  one  furvives  to  the 
other  Pt&'Ti 

If  one  partner  dies,  though 
the  debts  and  effects  furvive, 
yet  the  furyivor  is  confider- 
ed  in  equity  barely,  as  a 
truftee  for  the  reprefenta- 
tives  of  the  deceafed       16S 

If  there  be  two  partners  in 
trade,  and  one  of  them  buy 
goods  for  them  both,  and 
the  other  dieth,  the  furvivor 
may  be  charged  by  indebita- 
tus ajfumpfit  generally,  with- 
out taking  notice  of  the 
partner&ip,  or  that  the  o- 
ther  is  dead,  and  he  furvi- 
ved  220 

In  articles  of  copartnerfhip  it 
is  not  neceffary  to  provide 
againft  furvivarfliip       443 

Cftie. 

The  title  of  partners  is.  undi- 
vided, whether  each  ihoivi- 
dual  partner  contributes  ex- 
,  aclly  in  the  fame  proportion 
i  or  flat  *  1 

€o?t. 

If  one  partner  only  brings  an 
action   where    the   contact 


was  joint,  the  defendant 
may  t*ke  advantage  of  it  ac 
the  trial,  and  nonfuit  the 
plaintiff:  but  in  the  cafe  of 
a  tore,  this  muft  be  pleaded 
in  abatement  Page  336 

In  torts,  all  the  trefpa&rs 
need  not  be  made  parties ; 
but  in  actions  upon  con- 
tract, every  partner  muft 
be  made  a  defendant      343 

One  partner  cannot  bring 
trover  againit  another  205 

If  //.  upon  a  loan  of  money, 
ftipulate  to  take  half  the 
profits  upon  a  re-fale  of 
goods  to  be  purchafed  by 
the  borrower,  which  profit* 
exceed  5/.  percent*  and^.'s 
principal  is  i\ot  riflced,^*^**, 
if  fuch  contract  be  not  vju- 

riP*s  .  .    t  «.i    >   .  278 

In   all    partnership  ^nfracta 
.  tyhere    money    is*fi|riijfljie<l. 
•    by  one  fide  only,*' if  the  ca- 
sualty goes  to  the  interell 
.  of  fuch  money  only,  and  not 
to  the  principal  if  g^u/y 

A  bond  in  the  penalty  of  aao/. 
.conditioned  for  the  per- 
formance of  articles  of  part- 
neifhip,  is  not  an  ufurious 
contract  3<jg 

Diftinctiuij 


-> 


v*. 


#•■  * ... 


kitt 
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Diftinfiion  to  be  taken  be- 
tween an  ofurious  contract 
witbia  die  ftatute,  and  an 
uficonfcionable  bargain 

Page  282 

If  the  borrower  of  money  give 
a  bond  for  the  principal  and 
intereft  at  5  L  per  cent,  and 
covenant  ac  the  fame  time 
alfo  to  pay  to  the  lender  a 


certaia  portion  of  profits  6f 
trade,  this  is  an  ufurious 
contrad,  and  thfc  obligee 
cannot  recover  on  the  bond 
Page  287 
If  intereft  and  principal  be 
fccured,  and  it  be  at  the 
will  of  the  party  who  is  to 
pay  it,  it  is  no  ufury     297 
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